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By E. C. GARVIN 


ESPITE the assurance of any 
D fireside chat that every activ- 
ity undertaken by the govern- 
ment is in the public interest and 
that each agency is assigned a special 
place and purpose essential to the 
whole, the taxpayer is inclined to be- 
lieve that neither the designer nor the 
builder of our new ship-of-state has a 
very clear idea as to what it is going 
to look like nor how it will behave. 
Assurance and fact are so far apart 
that either one or the other must be 
abandoned if intelligence is to have 
any place at all in our destiny. 
In order to maintain our present 
governmental system, to which those 


in authority claim they are whole- 
heartedly committed, and, at the same 
time, to insure the greatest good to 
the greatest number in the public util- 
ity field, the administration proposes 
to establish an honest unit of measure- 
ment for utility rates. In this way the 
taxpayer is assured of protection from 
excessive utility charges and the utili- 
ties are assured of reasonable profit. 
Obviously an honest unit of meas- 
urement must be honestly arrived at. 
This means it must be established on 
a scientific basis by fair and honest 
methods, free from hypocrisy, igno- 
rance, and trickery, and must take into 
account all the pertinent factors. So 
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much for purposes and assurances; 
now let’s examine the facts. 


URING the “trust-busting” days of 
the elder Roosevelt, public in- 
dignation ran high against the unfair 
methods used by great corporations in 
crushing competition among their 
lesser rivals. This was accomplished 
by the simple expedient of reducing 
rates and prices below the point of 
profit, which soon exhausted the cash 
and credit of the one without serious- 
ly affecting the other. Thus the small- 
er unit was either forced to the wall 
or to sell out for a fraction of its 
value to its mighty competitor. 

In order to make out a convincing 
case before the jury of taxpayers 
the Tennessee Valley Authority was 
created by the Congress at the request 
of the President. The purposes of 
the TVA, as outlined by the Con- 


gress, may be stated by quoting the 
act which created it: 


To improve the navigability and to pro- 
vide for the flood control of the Tennessee 
river; to provide for reforestation and the 
proper use of marginal lands in the valley; 
to provide for the agricultural and indus- 
trial development of said valley; and for 
other purposes. 

HIs act has been construed by the 

Valley Authority as a comprehen- 
sive regional plan embracing soil pro- 
tection, fertility, minerals, forestry, 
transportation, codperative production 
and marketing, vocational training, 
health, education, flood protection, 
navigation and power development. 
Such interpretation gives this project 
all the ear marks of out-and-out social- 
ism after the Russian pattern. 

Since the President announced at 
Tupelo—before the TVA work was 
well under way and long before it 
will be completed and the results ap- 


praised—“This experiment will be 
copied in every state of the Union 
before we get through,” the taxpayer 
has been wondering if official ambi- 
tion is not leaning heavily in the di- 
rection of a socialistic state. 

This alone seems to offer rational 
explanation for much of the spirit dis- 
played by the administration in its at- 
tacks on private ownership of utilities. 

Whatever the relative importance 
assigned by the Authority to the vari- 
ous provisions of the Valley Act the 
power feature ranks first in the mind 
of the public and the press. 


yb present plans for developing 
the power resources of the valley 


contemplate the early construction of 
six dams, which, with the one built 
during the World War, make seven 
in all. Some will be primarily for 
storage, others for power, but all for 
the primary purpose of generating 
electric energy. The whole, when con- 
nected by transmission lines and op- 
erated as a unit, will be more efficient 
than the operation of each plant sep- 
arately. About three million horse- 
power (in round numbers two million 
kilowatts ) will be thus made available. 
This by no means exhausts the power 
and flood control possibilities of the 
Tennessee river and its tributaries. It 
merely represents the immediate ambi- 
tion of its promoters. Perhaps a little 
more than half the total will be pri- 
mary power, available at all times, the 
remainder being available only at cer- 
tain favorable seasons. 

A million kilowatts are a lot of en- 
ergy. For domestic use it will supply 
the needs of four million families 
(ten times the number now residing 
in the valley) if each family uses the 
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average for the nation. Of course 
not all this output will be used for 
domestic purposes; this is merely by 
way of showing roughly the magni- 
tude of the valley project. 


HOSE in charge of the private 

utilities operating in the valley 
state that the generating plants al- 
ready built are ample to supply all 
the requirements of the district for 
years to come. In this light.the gov- 
ernment plants must be viewed as 
creating an oversupply of energy for 
which there is neither present nor 
reasonably prospective market. At a 
time when the government is going 
heavily into debt to pay the farmer 
for not raising cotton, wheat, hogs, 
etc., in a frantic effort to remove the 
temporary surplus in these commodi- 
ties, it seems rather inconsistent if not 
worse for the government to go still 
further into debt for precisely the 
opposite purpose with respect to elec- 
tric energy. 

In preparing estimates of cost for 
large undertakings it is quite impos- 
sible to foresee all the contingencies. 
During construction the cost of la- 
bor and materials may increase, the 
weather be unfavorable, the plans 
modified; in fact a thousand things 
can happen, and usually do, to make 
the work cost more than expected in 
the beginning. Whether due to these 
causes or to the natural desire to quiet 
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criticism, government agencies are 
notorious for underestimating. 


‘ b- carry out the immediate plans 
for flood control, navigation, and 
power development the Valley Au- 
thority estimates it will need about 
$300,000,000, about $150 per capita 
for the valley population. Suppose 
the people of other valleys should call 
upon the President to make good his 
promise to extend this experiment to 
every state of the Union as they have 
a right to do respecting announced 
policies of state? Any politician in 
position to assure his constituents of 
a Federal expenditure amounting to 
$700 per family for his congressional 
district could—well—it wouldn’t ac- 
tually hurt his chances of reélection, 
which he considers the most impor- 
tant duty he has to perform for the 
public benefit. When we consider the 
support mustered by the proponents 
of the California plan to end poverty, 
the tidal wave of approval of the 
Townsend plan to restore prosperity 
and the Kingfish plan to share the 
wealth of the country, the socializa- 
tion of the utility industry is a mere 
piker. 

If we use the estimate prepared by 
government engineers, for complete 
development of the Tennessee water- 
shed, as a unit of measurement in 
computing a very approximate esti- 
mate of the cost of copying the valley 


“StncE the President announced at Tupelo—before the 
TVA work was well under way and long before it will be 
completed and the results appraised—This experiment will 


be copied in every state of the Union before we get through, 
the taxpayer has been wondering if official ambition is not 
leaning heavily in the direction of a soctalistic state.” 
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experiment in every state of the 
Union, we arrive at a total of the 
order of one hundred and fifty billion 
dollars. 


O« hundred and fifty billion dol- 
lars is quite a tidy sum to spend 
for any purpose; it represents one 
dollar for every second of time since 
three thousand years before the Chris- 
tian Era. Fantastic as this may ap- 
pear it cannot be dismissed as wholly 
improbable. A few years ago the 
sums the Federal government now 
appropriates without batting an eye- 
lash were just as startling. Besides 
the public could be easily fooled into 
believing such work would be self- 
liquidating. 

The Authority is reported to have 
written down the value of the Wilson 
dam from the original cost of sixty 
million to twenty million dollars, 
which represents a depreciation of 10 
per cent per year. This is excessive 
for most types of machinery and 
ridiculous for a well-built concrete 
structure. The most logical reason 
that can be assigned for such a write- 
down is the determination to make 
the fixed charges as little as conscience 
will permit so as to justify an arti- 
ficially shortened yardstick. Though 
the purpose of private utilities in at- 
tempting to do the same thing is tax 
reduction rather than rate reduction, 
the courts have repeatedly denied them 
anything like a corresponding write- 
off. 


HYDRO plant without locks, 
whether built by government 
or private interests, gives some meas- 
ure of benefit to flood control and 
navigation. When locks are added, 
to provide navigation between points 


below and above the dam, the. ad- 
ditional cost is generally small in pro- 
portion to the whole. The Authority 
is said to have arbitrarily set a value, 
for flood control and navigation, at 
20 per cent of the total cost thus 
further contracting the rate yardstick 
which considers only the cost of the 
power feature. 

To answer the criticism of tax-free 
competition with tax-paying utilities 
the TVA makes a contribution of 5 
per cent of its gross revenue to the 
state in which the plant is located. 
Private utilities, with which the gov- 
ernment claims to be in fair competi- 
tion, pay taxes not only to the state 
but to the government, county, city, 
and all special districts. Besides a 
tax on revenue, they pay an ad val- 
orem tax on the value of their plant 
and equipment. Nor is this all; li- 
cense fees for doing business and for 
operating motor vehicles together with 
sales taxes on oil and gasoline must 
be added, all of which taxation the 
TVA escapes. It is difficult to com- 
pare the tax contributions of the TVA 
with the compulsory levies on private 
utilities but those in position to know 
have estimated it at 10 per cent. To 
put it another way, if the private 
utilities were immune to the same ex- 
tent as their government competitors, 
their taxes would be reduced by 90 
per cent. 


oo the TVA enjoys many 
other privileges denied private 
industry only reduced railroad fares 
for employees, reduced freight rates 
for materials, and free postage for 
correspondence, advertising, and prop- 
aganda need be mentioned as having 
a bearing on unfair competition. 
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The Post Office Deficits 


we HE Post Office Department has been running for a greater 
length of time than any private industry in America, ‘yet 
the Postmaster General makes an annual pilgrimage to the Con- 
gress for millions of tax money to make good his yearly operating 


losses. 


This has been going on for years and it looks as though 


it would go on forever.” 





 cenite utilities are understood to 
have announced that, if the govern- 
ment gave them 25 per cent of the 
cost of utility plants as it does munic- 
ipalities, if it also paid one fifth of 
the cost of hydroelectric dams as it 
does for the TVA, and if they were 
relieved of taxes to the same extent as 
competing government plants, they 
could and would reduce their rates 
below anything in the valley, either 
existing or proposed for government 
plants. And, withal, neither the Fed- 
eral government nor any state, coun- 
ty, city, or other political subdivi- 
sion would lose a single penny of 
capital or income in excess of what is 
inseparable from government owner- 
ship. 

The value of all the private electric 
utilities in the United States is said to 
be about twelve billion dollars. A 
gift of 25 per cent would be three 


billion dollars. Suppose we add an- 
other billion as representing the pro- 
portionate cost of hydro plants which 
should be assumed by the government 
in the interest of flood control and 
navigation. This would represent a 
total capital charge of four billions. 
If we double, triple, quadruple, or 
multiply it by thirty, the sum is still 
considerably less than the estimated 
cost of copying the valley experiment 
in every state of the Union, while, so 
far as reduction in electric rates is 
concerned, the same purpose is accom- 
plished. 


RK. a New Deal politician would 
be hard pressed to find a satisfac- 
tory answer as to why it would serve 
best the public interest to spend public 
funds for reducing electric rates which 
can be just as surely and as easily 
reduced a corresponding amount by 
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investment of private capital at a 
saving of tax money of one hundred 
and forty-five billion dollars. 

Hydroelectric power makes a strong 
appeal to the public. The water is 
free. The fuel that makes the wheels 
go around costs nothing. It is there- 
fore reasoned this must be the cheap- 
est way to generate electricity. When 
told the hydro plant is capable of de- 
veloping 90 per cent of its theoretical 
power as against only 20 per cent for 
steam the public is altogether con- 
vinced. If the steam plant of 20 per 
cent efficiency can successfully com- 
pete with the hydro plant of 90 per 
cent efficiency, as it is actually doing 
today, the possibility, nay probability, 
of steam surpassing hydro power is 
excellent. Should this condition be 
brought about, are we justified in ex- 
pecting, in the light of what is now 
taking place, that sufficient new taxes 
would be added to such private utili- 
ties as would wipe out the advantage 
over government hydro plants? 


~— the government dams are not 
supposed to be built for power 
alone but primarily for flood control 


and navigation. The power offered 
for sale is supposed to be merely sur- 
plus power and incidental to the main 
purpose of the structure. Unless the 
government openly declares its inten- 
tion to be primarily the generation of 
electric energy, in competition with 
existing private plants, it will have 
no excuse for building steam plants 
no matter how efficient these may be- 
come. The valley yardstick is, like 
the proposed commodity dollar, an 
exceedingly flexible standard of meas- 
urement when subjected to political 
control. 


Proponents of government owner- 
ship point with pride to the achieve- 
ments at Tupelo, Miss., which was 
the first town to enter into contract 
with the TVA for wholesale purchase 
of electric energy. The Tupelo plant, 
however, was not and is not a private 
but a municipal utility as this is gen- 
erally understood. The only differ- 
ence between its former and present 
method of serving the public is that, 
whereas it used to buy at wholesale 
from a private corporation, it now 
buys at wholesale from a government 
corporation, the TVA. In both cases 
the retail distribution is by the city. 


| yee the TVA the Tupelo do- 
mestic consumer used but little 
more than half the average for the 
country as a whole; and the rates 
were nearly twice as much as for other 
cities nearby under private ownership. 
Before the TVA Tupelo made a profit 
of 5 cents per kilowatt hour on its 
domestic sales; after the TVA the 
profit was reduced to 2 cents. Of 
the total rate reduction only 20 per 
cent is due to lower wholesale cost 
while 80 per cent is due to lower 
profits. 

It would thus appear that the bene- 
fit of lower rates has been achieved, 
not so much by virtue of the TVA, 
as from giving up the excessive profit 
the city had been taking from its cus- 
tomers. Of course, if the city of 
Tupelo wanted to charge its citizens 
excessive rates, it was nobody’s busi- 
ness but its own, yet, had this plant 
been a private utility, with rates fixed 
by state authority, we may be sure 
they would have been cut long ago. 

When a city gets the public utility 
bee in its bonnet, the idealist and the 
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reformer join forces with the hard- 
boiled, political realist and, together, 
they put over a bond election, which 
they claim will cost the taxpayer noth- 
ing since the carrying charges will 
more than be met by the utility earn- 
ings. Because of this feature the 
project is called self-liquidating, but, 
in many states, plant bonds are a gen- 
eral obligation of the city and, in con- 
sequence, must be paid from taxes. 
For this purpose a separate millage 
must be levied. 


fiw it comes about the utility is 
legally relieved from paying any- 
thing towards its original cost. As an 
offset the utility earnings, should there 
be any, are applied to the police de- 
partment, fire department, garbage 
collection, etc. If the earnings are 
sufficient to pay all such expenses the 
city will consider itself tax free but 
the taxpayer may be, and often is, 
worse off than he was before because 
the increase in debt expenses is great- 
er than the plant revenue. 

Cities which think they would like 
to engage in the utility business are 
offered an outright inducement gift 
by the Federal government, and a loan 
on exceptionally easy terms of the re- 
mainder of the total cost. In all in- 
stances the gift, and in some cases the 
loan, must be paid in the form of 
taxes levied, in part, against the very 
industry with which the subsidized, 


tax-free plant competes. The munic- 
ipal plant operates under no code of 
fair practice or wages; it pays no li- 
cense fee or taxes of any kind. It 
does not have to bargain for franchise 
privileges nor ever go to the expense 
of preparing data and submitting evi- 
dence to state authority for approval 
or in defense of rate schedules. 


“._o government legal departments 
have drafted enabling acts for the 
guidance of state legislatures in mak- 
ing it easy for their political subdi- 
visions to accept grants and borrow 
Federal money where such authority 
is not now clear or where their bor- 
rowing limit has already been reached. 
That this offer of loan and grant is 
not on account of any emergency or 
for the purpose of relieving unemploy- 
ment or distress is clearly shown in 
the case of a western city in which 
the Federal judge declared: the pri- 
mary purpose and object of the gov- 
ernment in offering aid to the city was 
to force a reduction in rates, since the 
city must agree to reduce the rates 
20 per cent below those charged by 
the existing private utility before the 
loan and grant would be made, and 
should the private utility reduce its 
rates to meet the government’s ap- 
proval the loan and grant would be 
refused. 

It is interesting to speculate as to 
just what the public reaction would be 


= 


financial troubles of the taxpayer is quite commendable but 


q “THE concern expressed by the administration for the 


the proposed relief is aimed at reducing the relatively minor 
item of electric light and power expenses while leaving un- 
touched, and in certain directions greatly increasing, the 
much more important item of taxes.” 
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to an announcement by the govern- 
ment offering a 25 per cent cash gift 
and a 75 per cent loan, at less than 
current bank interest rates, to any and 
all cities for the purpose of going into 
the coal, shoe, bakery, milk, clothing, 
or any other business as a means of 
forcing down private retail prices to 
the level of their subsidized, tax ex- 
empt, government competitors. 


HE governor of one of the south- 

ern states not long ago fired all 
members of the public service com- 
mission and filled the vacancies with 
men pledged in advance to lower 
utility rates. Before any evidence 
had been submitted he publicly an- 
nounced he would dismiss the new 
commission if it did not do his 
bidding, presumably, regardless of 
what the evidence might show. He 


urged the voters of his state to de- 
feat, for reélection, all judges who 
had granted injunctions or restraining 


orders in favor of the utilities. We 
wonder just what the public reaction 
would be to a radio story of a man 
being tried for his life by a jury 
sworn in advance to convict him and 
a judge threatened with the loss of 
his judgeship if he so much as cau- 
tioned the jury concerning the law. 
Since 1929 the taxes on private util- 
ities have increased 44 per cent while 
on farm and railroad properties they 
have decreased about 33 per cent. 
Nor have the utilities been permitted 
to pass on this additional cost to the 
consumer as commonly practiced in 
other industries. On the contrary, 
while taxes have been increased rates 
have been decreased by substantial 
amounts. They have been lowered 
from an average of 8 cents per kilo- 


watt hour, in 1915, to 5.25 cents in 
1934, for domestic use. 

Unlike government plants, which 
may and do make up operating losses 
by increase in taxes and appropria- 
tions from other revenues without the 
knowledge of the taxpayer, private 
utilities must proceed with caution and 
by gradual stages in order to allow 
sufficient time for rate reductions to 
justify themselves by attracting addi- 
tional consumption. 


HE administration is loud and in- 

sistent in demanding of business 
and finance a higher degree of ethics 
and fair competition than heretofore 
practiced while itself is engaged in 
extending government competition 
with private industry and shamelessly 
expanding the extravagant patronage 
and spoils system with which the peo- 
ple have been cursed since the days of 
Andrew Jackson. 

The concern expressed by the ad- 
ministration for the financial troubles 
of the taxpayer is quite commendable 
but the proposed relief is aimed at 
reducing the relatively minor item of 
electric light and power expenses 
while leaving untouched, and in cer- 
tain directions greatly increasing, the 
much more important item of taxes. 

It would take a 20 per cent reduc- 
tion in the nation’s electric bill to 
equal a 2 per cent reduction in the 
nation’s tax bill. To put it another 
way, the present administration, which 
is pledged to reduce expenses by 25 
per cent, has already increased the 
Federal debt, including interest, by an 
amount equal to this 20 per cent re- 
duction in electric rates running for 
250 years. Now the tax burden is 
a compulsory levy which cannot be 
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Extravagance of Government in Business 


ce HE CWA, PWA, and the many other alphabetical spending 

agencies may have been, and probably were, of great tem- 
porary benefit during the acute emergency, but greater than all 
the other benefits combined was the concrete object lesson they 
brought home to every Tom, Dick, and Harry of the utter ex- 
travagance and lavishness of government in business, all of which 
must be translated directly into higher taxes, not for the few, but 

for each and every one of us.” 





altered or escaped at the will of the 
taxpayer while the electric burden is 
a voluntary levy which can be modi- 
fied at the pleasure of the user. If 
the taxpayer be a little skeptical as to 
the administration’s sincerity of pur- 
pose respecting private utilities it must 
be conceded his attitude is not alto- 
gether unreasonable. 


| gure ownership is not a new ex- 
periment; it’s as old as politics. 
With the taxpayer there is only one 


question of importance: Can he af- 
ford it? He alone must make the 
decision and he alone will pay the cost 
of his folly should he make a wrong 
one. 

During the World War the govern- 
ment took over all the railroads of 
the nation. Factories were humming ; 
training camps were built ; munitions, 
food, clothing, and men were rushed 
to concentration points; freight rates 
were boosted 30 per cent, passenger 
rates went up 20 per cent; never had 


the railroads been so busy, yet there 
resulted huge operating losses which 
the taxpayer felt for years thereafter. 
At the very time that private indus- 
tries were making a financial killing 
because of increased prices and orders, 
the railroads, with corresponding in- 
crease in charges and business, suf- 
fered huge deficits through govern- 
ment mismanagement. 

The Post Office Department has 
been running for a greater length of 
time than any private industry in 
America, yet the Postmaster General 
makes an annual pilgrimage to the 
Congress for millions of tax money 
to make good his yearly operating 
losses. This has been going on for 
years and it looks as though it would 
go on forever. While insisting on a 
material reduction in utility charges 
the administration makes a 50 per cent 
increase in first-class postal rates and 
even then the Department does not 
meet expenses by a wide margin. 
This failure to apply the ordinary 
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principles of efficient management 
must be attributed largely to the fun- 
damental weakness of government in 
business. 


ow thirty years ago the govern- 
ment started out to reclaim the 
western arid lands by irrigation. The 
farmers, who took up the land, were 
expected to refund the cost in ten an- 
nual instalments. The money thus 
collected was to be used for building 
other irrigation works, which in turn, 
would be repaid in like manner and 
so ad infinitum. <A very pretty theory 
but it didn’t work. A way was found 
to avoid this burden or at least post- 
pone it indefinitely. That way was 
politics. Up to the present time pay- 
ments by water users have not even 
been enough to cover interest on the 
investment to say nothing about re- 
funding the principal. When a pri- 
vate business venture fails, the work 
stops, but this is not the way with 
government. Although he may not 
know it, the taxpayer continues to 
shoulder the greater part of the cost 
and the work goes merrily forward. 

Another private business venture 
undertaken by the government is the 
Inland Waterway Corporation operat- 
ed for the purpose of establishing a 
transportation yardstick and to show 
private industry just how easy it is 
to engage in water transportation at 
‘a profit. This is now seven million 
dollars short of earning interest and 
taxes on its own investment. 


UITE in keeping with the policy 
O of the Post Office Department 
the city of New York is threatening 
the private utilities, serving the city 
and adjacent territory, with govern- 
ment competition and higher taxes if 


they do not promptly and substantially 
lower their charges while, at the same 
time, it proceeds to raise its own mu- 
nicipal water rates by 50 per cent. 

The proponents of public ownership 
of utilities for the United States have 
often mentioned the Ontario hydro 
plants as outstanding examples of 
how government ownership results in 
lower utility rates and thus promotes 
the democratic policy of the greatest 
good to the greatest number. The 
real conditions respecting this govern- 
ment utility were recently placed be- 
fore the Canadian Legislature by the 
Attorney General. Though the com- 
plete story has not yet been told the 
report went far enough to show defi- 
cits of eight million dollars per year 
in operation and the waste of hun- 
dreds of millions in construction. 

The CWA, PWA, and the many 
other alphabetical spending agencies 
may have been, and probably were, of 
great temporary benefit during the 
acute emergency, but greater than all 
the other benefits combined was the 
concrete object lesson they brought 
home to every Tom, Dick, and Harry 
of the utter extravagance and lavish- 
ness of government in business, all of 
which must be translated directly into 
higher taxes, not for the few, but for 
each and every one of us. 


N° further experiments are needed 
to convince the taxpayer of 
what he may expect from government 
in business. Whatever field govern- 
ment may enter, however idealistic the 
moral principles invented to justify its 
acts, the business of government is 
politics; and just as surely as night 
follows day political expediency will 
rule it. 
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The Fall of a Short-cut 
Valuation Method 


Tue Supreme Court ruled against the use of commodity index prices 
as a controlling method of ascertaining the present value of utility prop- 
erty for rate-making purposes, because, in the opinion of the author, it 
would shift the responsibility for determining property value from the 
commissions to the Department of Labor, substituting statistics for com- 
mission judgment and reducing rate regulation to a bookkeeping basis. 


By FRANCIS X. WELCH 


The industry of those who car- 

ry the torch of research and ex- 
periment is just cause for admiration 
and approval, but sometimes these 
zealous pioneers get into some strange 
fields. And sometimes they get eject- 
ed. 

Take for instance the game of ten- 
nis. Last summer this writer met a 
very interesting and able statistician 
from Philadelphia who was spending 
his time attending professional tennis 
matches in order to determine who 
hits the hardest tennis ball. As I re- 
call, the honors at that time went to 
young Mr. Stoefen who could get a 
ball away at the rate of 131 miles an 
hour. Mr. Vines followed with a 
130-mile rating, while Mr. Tilden, 
slowed down by the great age of 
forty-four, ranked third at a mere 108 
miles an hour. 


Othe i is a wonderful thing. 


My scientific friend’s conclusion in- 
trigued me. I asked him if it were 
not possible to apply his clocking 
methods to prize fighting. He said 
that was already in process. The 
foot-pound pressure of certain cham- 
pions’ left hooks and uppercuts are 
already matters of record. Their 
alertness and speed likewise could be 
measured on the basis of nerve re- 
sponsiveness. He even hoped that the 
old argument among fight fans as to 
whether John L. Sullivan in his prime 
could have put away a couple of the 
later day champions in one afternoon 
might definitely be settled in this man- 
ner. 


‘¢ Pur if scientific measurement 

keeps up at this rate,”’ I said, “it 
would not be necessary to hold fights 
or tennis matches at all. The future 
contestants could just get themselves 
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measured and leave the battle to the 
statisticians and sports editors.” 

“That is not impossible,” replied my 
learned friend. ‘Culbertson has al- 
ready made great advances in reducing 
the game of contract bridge to an ex- 
act science and ultra modernistic com- 
posers in Paris, such as Stravinsky, 
claim that they have reduced future 
musical composition to. a_ precise 
mathematical formula. I suppose it 
might even be possible to decide con- 
gressional debates in advance by 
showing that Senator So-and-So 
knows what he is talking about 6 per 
cent of the time, while Senator Blow- 
hard averages as much as 10 per cent. 
But why worry about that? It will 
never settle any arguments—certainly 
neither in Congress nor at the bridge 
table.” . 

The foregoing discussion occurred 
to me while reading the recent major- 
ity opinion of Justice Roberts of the 
United States Supreme Court in West 
v. Maryland Bell Teleph. Co. decided 
June 3, 1935. I hasten to add that I 
do not for a moment want to suggest 
that the theory of rate valuation, 
which the members of the Mary- 
land Public Service Commission were 
trying to put across in that case, was 
in the nature of regulatory “boon- 
doggling.” 


N the contrary, there was a great 

deal of doubt on the highest 
bench whether or not the Maryland 
commission was employing a perfect- 
ly legal short-cut in the cumbersome 
process of rate valuation. The three 
judges of the minority were quite will- 
ing to let the Maryland commission’s 
order go undisturbed and that of it- 
self is conclusive evidence that the 


commission had made out a pretty 
good case for a new theory. I yield 
to no one in my respect for the ability 
and energy of the Maryland commis- 
sion. In truth, it is probably by rea- 
son of the fact that it is so progressive 
that the commission assumed the role 
of a supporter of a pioneer regulatory 
theory. The pioneer by the very na- 
ture of his calling has to expect to get 
into trouble now and then. But what 
would we do without them? 

It seems, however, the state com- 
missions since Smyth v. Ames (which 
was decided nearly ten years before the 
first state regulatory commission was 
born) have an insatiable craving for 
some definite rule, guide, or formula 
to work out their rate base problems. 
Anyone who has gone through a com- 
plicated valuation case can appreciate 
that fact. Inthe case mentioned, how- 
ever, the Supreme Court, through Jus- 
tice Harlan, stated: 

In order to ascertain (present fair) value, 
the original cost of construction, the amount 
expended in permanent improvements, the 
amount and market value of its bonds and 
stock, the present as compared with the 
original cost of construction, the probable 
earning capacity of the property under par- 
ticular rates prescribed by statute, and the 
sum required to meet operating expenses, 
are all matters for consideration, and are 
to be given such weight as may be just and 
right in each case. We do not say that 
there may not be other matters to be re- 
garded in estimating the value of the prop- 
erty. 

N subsequent rate cases the Supreme 

Court has reiterated its position 

that the value of utility property for 
rate-making purposes must be a mat- 
ter of independent judgment, accord- 
ing to circumstances of each case. 
Yet many regulatory commissions 
(Federal as well as state) are not sat- 
isfied with such an unsettled and un- 
certain condition. It is only human— 
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a symptom, one might say, of a rea- 
sonable and orderly mind—to desire 
some definite guide in performing the 
important and responsible function of 
finding a rate base. 

What the Maryland commission at- 
tempted to do in the Maryland Bell 
Case is too well known to warrant de- 
' tailed repetition here. It somewhat 
resembled the O’Fallon Case. Suffice 
it to say that in order to avoid a costly 
rate appraisal the commission took 
unit costs found in a 1923 rate base 
for the Maryland Bell properties (ar- 
rived at through the use of commodity 
price indices) and brought them up to 
1933 by the further use of general 
commodity indices, modified to some 
extent by the commission’s judgment. 
The company, it seems, agreed to tak- 
ing the short cut in order to avoid a 
new appraisal but insisted that the 
commission should use specific com- 
modity price indices. In effect, the 
company said “We didn’t use ships 
and shoes and sealing wax in the con- 
struction of our plant; we used wire, 
and poles, and switchboards. Those 
are the unit costs that you should find 
out the price indices for and use them 
—not general commodities.” 


oe HAT’S all very fine,” was the 

import of the commission’s re- 
ply, “but where could we get price 
indices for such units except from 
your own Western Electric Company, 


which dominates the field in the pro- 
duction of these units to such an ex- 
tent that there isn’t an open and com- 
petitive market in which to find out 
the prices. No thank you, we'll stick 
to general commodities; they’re less 
likely to be manipulated.” The lower 
Federal court looked into the situa- 
tion, decided they were both wrong 
and proceeded to rig up its own rate 
base on historical cost minus the de- 
preciation reserve. This was also 
wrong, in the opinion of the Supreme 
Court, which pointed out its obvious 
record of decisions against such a 
process, and then held that the lower 
court had no business computing a 
rate base in the first place. That was 
the commission’s job. The Federal 
courts can only grant injunctions (and 
they can’t even do that since the John- 
son Act became law). 

The perplexing angle of the Mary- 
land Bell decision was the fact that 
the majority did not expressly find 
that the Maryland commission’s - 
formula resulted in a rate that would 
confiscate the company’s property. It 
did find that the commission’s method 
was fundamentally erroneous and 
should be restrained for that reason. 
This conclusion appears to be some- 
what difficult to reconcile with what 
the court said two years ago when it 
refused to interfere with gas rates 
fixed by the California commission for 
Los Angeles. 


e 


formula for rate-base computation that will meet the three- 


q “SOMEWHERE, sometime, there may be evolved a fool-proof 


fold demands of practicality, equity, and common sense. 
If it is found, I am sure the Supreme Court will be glad to 
cheer its discovery. It certainly has had its fill of the valua- 


tion controversy.” 
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- that case, the utility company ob- 
jected that the commission’s meth- 
ods of valuation were improper. The 
court held, however, that it is not the 
function of the Supreme Court to in- 
quire into regulatory methods as long 
as the results are not shown to be con- 
fiscatory (the burden of proof, of 
course, being on the utility to show 
that they do result in confiscation of 
its property). It had said the same 
thing before in San Diego Land & 
Town Co. v. Jasper (1903) 189 U. 
S. 439, 47 L. ed. 892. (““We do not sit 
as a board of revision, but to enforce 
constitutional rights.”) It said the 
same thing since in the West Ohio Gas 
Case, decided only last January. 

One would expect, therefore, that 
the court would have said to the 
Maryland Bell lawyers, “Never mind 
the argument about methods, what do 
the results show?” If the resulting 
profits were too low, the injunction 
could have been affirmed; otherwise, 
the rate would go into effect and the 
Maryland commission could continue 
its own formula without Federal in- 
terference, just as the California com- 
mission was left to work out its own 
system of valuation. That, as I said 
before, is what one would expect. 
But what happened? The majority of 
the court went out of its way to dis- 
approve the methods of the Maryland 
commission. 


N the surface this was a departure 
from the law laid down in the 

Los Angeles Case and the others men- 
tioned above, but upon more careful 
reading of the Maryland Bell Case I 
believe that I perceive the reason why 
Mr. Justice Roberts saw it necessary 
to make a distinction. In the former 


group of cases, we can see that the 
California commission and the others 
were exercising their judgment on the 
basis of fact data. They were follow- 
ing different general theories—indeed 
some unorthodox theories, according 
to opposing counsel—but at least they 
considered the various measures of 
value pertinent to the respective cases, 
and reached independent conclusions 
with their own minds and not by any 
rule of thumb. 

Now, when we turn to the Mary- 
land Case we find instead that the 
Maryland commission in employing 
the commodity index theory was in ef- 
fect reducing valuation to a mathe- 
matical formula. True, the commis- 
sion did exercise its independent judg- 
ment in modifying some of the com- 
modity price indices which it employed 
and in selecting those which it used, 
but the fact remains that it was at- 
tempting to set up a quasi automatic 
process whereby a rate base could be 
computed almost independently of the 
commission’s own judgment and of 
other factors affecting value. To 
make a somewhat exaggerated an- 
alogy,—the rate base of a utility, if 
the Maryland method were pressed to 
its extreme possibilities, would no 
longer depend on what the commis- 
sion thought about it, but on the mar- 
ket price trends of Wisconsin eggs, 
Georgia pine. and Texas steers. 


W: can readily perceive that if 
such an easy short-cut were up- 


held by the Supreme Court, other state 
commissions would quickly adopt it. 
They would soon take notice that the 
responsibility for rate bases could be 
shifted to the Department of Labor 
statistics and that regulation would be 
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Value Must Be a Matter of Independent Judgment 


“ . . the Supreme Court has reiterated its 
position that the value of utility property for 
rate-making purposes must be a matter of in- 
dependent judgment, according to circum- 
stances of each case. Yet many regulatory 
commissions (Federal as well as state) are not 
satisfied with such an unsettled and uncertain 
condition. It is only human—a symptom, one 
might say, of a reasonable and orderly mind— 
to desire some definite guide in performing the 
important and responsible function of finding 





a rate base.” 








reduced to a bookkeeping basis. All 
that would be needed besides that 
would be an old rate base agreed or 
decreed within the last decade or more. 
The Supreme Court majority probably 
saw this attractiveness of the very 
plausible commodity index plan. It 
probably also saw the danger of state 
commissions substituting an adding 
machine for their own judgment. 

The plan might produce reasonably 
approximate valuation in any number 
of cases, but that would be, in some 
measure, co-incidental. Under certain 
conditions, it could produce rate bases 
that would be far from accurate for 
the reasons well analyzed by Mr. Jus- 
tice Roberts to the effect that general 
commodity price trends are not closely 
enough related to the elements that 
must be valued in utility rate cases. 
That is why, in my opinion, the ma- 
jority felt it necessary to depart from 
its former rule of judging results only 
in order to short circuit an ingenious 
but mischievous short-cut. The Rob- 
erts opinion stated : 


To an extent value must be a matter of 
sound judgment, involving fact data. To 


substitute for such factors as historical cost 
and cost of reproduction, a “translator” of 
dollar value obtained by the use of price 
trend indices, serves only to confuse the 
problem and to increase its difficulty, and 
may well lead to results anything but ac- 
curate and fair. This is not to suggest that 
price trends are to be disregarded; quite the 
contrary is true. And evidence of such 
trends is to be considered with all. other 
relevant factors. 


N other words, the court did not 
prohibit the commission from 
considering commodity price indices 
among other factors. Commodity 
price indices are valuable evidence of 
general price trends; but it did object 
to the commission erecting a formula 
on the basis of commodity price in- 
dices. There is a great difference. 
Of course, the court could have 
found that the results produced by the 
commodity index method were or 
were not confiscatory and let it go at 
that without committing itself to any 
opinion on the method, but that would 
not have checked the plan from 
spreading. If the decision were unfa- 
vorable, the commission would have 
simply used the same method to jack 
up the return to the level indicated as 
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nonconfiscatory by the court and the 
matter would be right back where it 
started. The very fact that the Su- 
preme Court majority went out of its 
way to disapprove this particular 
method without even ruling on the re- 
sult is evidence that it regarded the 
possibilities of its widespread adoption 
and abuse as very grave. 
Unfortunately, this distinction will 
not be generally understood. Some 
may even feel some resentment over 
the continued frustration by the court 
of certain attempts to modernize and 
streamline the awkward process of 
valuation. But it seems to me that all 
the court is insisting upon is that the 
state commissions should be them- 
selves and exercise their own rate base 
judgments based on all the relevant 
facts affecting value. Where this has 
been tried, it has invariably been re- 
spected in the highest court and, in a 
number of cases, affirmed and compli- 
mented. There is no reason for a 
commission to feel that the Supreme 
Court is an over-meticulous body 
that is pleased to snipe at every hon- 


est effort that comes up for review. 


BB Maryland commission, on the 
other hand, deserves national 
praise for putting up a good fight for 
something that state commissions and 
every one else dreams of—a simplified 
valuation procedure. It would be 
foolish to say that the present cum- 
bersome method required by law is 
completely satisfactory. Somewhere, 
sometime, there may be evolved a 
fool-proof formula for rate-base com- 
putation that will meet the three-fold 
demands of practicality, equity, and 
common sense. If it is found, 1 am 
sure the Supreme Court will be glad to 
cheer its discovery. It certainly has 
had its fill of the valuation controver- 
sy. Until then, much progress may 
be made by the use of rate-base agree- 
ments, such as that so successfully em- 
ployed for electric rates for the Dis- 
trict of Columbia, and already being 
considered in New York city and else- 
where. But meantime—under the Su- 
preme Court’s ruling too much reli- 
ance must not be placed on short-cuts. 








ag gas is being turned by the city of Palo Alto, California, into 
an income producer expected to return revenue and a savings of 


several hundred dollars a month. 


Heretofore, it has been burned as waste matter. 

The gas already is being used to heat the city’s sewage disposal plant 
and to operate a converted gasoline engine which in turn generates 
electric power for one of the plant’s pumps. Preparations also are 
being made to use the gas for floodlighting the municipal aviation field 


nearby. 


—The Washington Post. 
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Getting at the Source of 


Opinion, Hostile to Utilities 
Public Antagonisms Real and Spurious 
By PRESLEY W. MELTON 


a utility, then assume for pur- 

poses of discussion that you are, 
with the usual assortment of troubles 
that beset such august gentlemen. A 
board of directors meeting is in the 
offing. There has been considerable 
newspaper agitation for lower rates 
and a new governor made some re- 
marks last week that indicated he 
might start the utility commission or 
the legislature to investigating your 
company. Probably there is nothing 
much to worry about, but some direc- 
tor may ask you embarrassing ques- 
tions when you estimate the cost of 
the proposed Lakeville station. You 
wish you possessed an instrument that 
would gauge with the accuracy of a 
volt-meter, the present state of public 
opinion toward your company, so that 
you could confound the inquisitive di- 
rector. 

You glance through the file of cur- 
rent newspaper clippings. As usual 
it is the Spectator that is most critical : 
another editorial and two more testi- 


[’ you are not already president of 


monials from irate customers that 
their bills are unreasonably high. 
You wonder whether readers give 
much weight to these testimonials. 
You sent a good adjuster out to inter- 
view some of the people whose signed 
complaints had been published in the 
Spectator along with their addresses— © 
and their photographs. One man who 
was especially antagonistic was writ- 
ten up as president of a civic associa- 
tion. Your adjuster found that the 
association had just four members: 
the president, his wife, his son, and 
the son’s wife, and that the man was 
considered a crank by his neighbors. 

A second critic, your adjuster 
found, was a housewife who was dis- 
satisfied with the high cost of every- 
thing, including newspapers. Still a 
third was a neighborhood grocer 
whose service had been cut off at the 
pole because he owed a four months’ 
bill and had chased the collector out of 
his store with a meat cleaver. You 
had decided after reading the adjus- 
ter’s report, that you would not accept 
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newspaper stories as indicative of pub- 
lic opinion without painstaking inves- 
tigation of the source of the news. 


HE trouble with the newspapers 

is that they have a great deal of 
power for which there is no corre- 
sponding responsibility. When it 
comes to a choice between telling the 
exact truth and exaggerating your 
mistakes, some of the local papers 
printed only sensational, biased half- 
truths that increased their circulation 
but injured your company’s good 
name. Reporters lived in a world of 
sport, crime, politics, and scandal. 

There was that inefficient engineer 
who had been discharged six months 
ago, and was now a candidate for 
alderman. The newspaper had writ- 
ten him up as a present employee of 
the company running with your sanc- 
tion and backing. You called up the 
reporter whose name appeared at the 
head of the column and explained 
that the man had left the company. 
And his immediate reply was, “Is that 
so. Any scandal?” 

The trouble is that you provide the 
newspapers with so little grist that is 
sensational, they often shade their 
comments so that they are unfair. 
But there is nothing you can do about 
the matter. It is quite impossible to 
prove the damage to your business 
that is necessary to support a libel suit. 

While you do not propose to accept 
newspaper statements as_ reliable 
criteria of public opinion unless they 
are advocating views that are general- 
ly accepted, yet you do not underesti- 
mate their power as molders of public 
opinion. 


eon people who profess to know 
the shortcomings of the editor, 
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are unconsciously influenced by his 
newspaper. Just this morning you 
sent for Smith from the customer re- 
lations department who is said to keep 
himself informed on the trends of 
public opinion. You asked him about 
the current agitation for lower rates. 

“TI wouldn’t take it too seriously,” 
he said. “It is just newspaper talk 
and nobody believes what they read in 
the daily papers.” 

“But what do you think of the gov- 
ernor’s statement that he is going to 
start an investigation?” 

“He is trying to get favorable pub- 
licity,” he replied. “The governor has 
lost a lot of prestige through attacks 
the Morning News has been making 
on his administration.” 

You thanked Smith and he left 
without realizing that his contradic- 
tory statements showed that, like most 
people, he was influenced more than 
he realized by what editors wrote and 
governors said. You know that com- 
paratively few persons are responsible 
for making public opinion: editors, 
statesmen, religious leaders,—those 
who know the facts about public af- 
fairs and interpret them from press 
room and platform for readers and 
listeners. 


HE newspaper clippings tell you 

what these influential people are 
saying about you and your company, 
but you are only interested in how 
much and which of their conflicting 
views the public accepts. Fragments 
of a definition of public opinion you 
once read come to your mind: “the 
aggregate views men hold regarding 
matters that affect or interest the com- 
munity; confused and varying from 
day to day; gradually taking coherent 
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A Barometer of Public Opinion 


“a fifty or a hundred loyal employees would 
report to a central agency the comments 
that were made about the utility, good and bad; 
and if these comments could be plotted on a 
chart each month, the curve would be the sort 


























of barometer that could be relied upon as an 


accurate gauge of public opinion.” 





shape until they are accepted by most 
people, and become a guiding force 
and ruling power to all the com- 
munity.” 

You know that your company, af- 
fected with a public interest cannot 
long carry out policies that run coun- 
ter to the currents of that ruling pow- 
er called public opinion. You need an 
instrument that will measure accurate- 
ly the attitude of the community to- 
ward your utility. 

You put aside the newspaper clip- 
pings and take up the statistical re- 
port from the customer relations office 
that shows the number and nature of 
complaints handled by adjusters. 
There is a rather sharp curve upward 
on the over-all chart. Does this mean 
that people are becoming more critical 
or is there another reason for the in- 
creased number of complaints. 

There are several possible explana- 
tions. The theft of current had 
grown so bad during recent months 
that it had been necessary to double 
the number of cut-off men, and to 
send a few flagrant cases into court. 
Such stringent action would inevitably 
bring a howl from the thieves caught 
in the act, and from their friends, rel- 
atives, and the local politicians. Why 
was it that people attached no special 


stigma to the act of stealing electric- 
ity? Could the augmented complaints 
brought in by stiffening the cut-off 
policy, be regarded as a barometer of 
general public sentiment? Surely not 
at all, for criticism by thieves would 
be an asset rather than a liability. 


HAT else was there that could 

account for the increase in the 
number of complaints? A _ special 
sales campaign of appliances now in 
progress might be responsible to some 
extent. You referred to a clash be-. 
tween the sales manager and the credit 
man not long ago. The credit man 
insisted that the door-to-door sales- 
men were selling appliances to people 
out of work and on relief. While this 
was a slight exaggeration, there was 
no doubt that a lot of appliances had 
been sold to customers who could not 
afford to pay for them; and such 
tactics would increase the load in the 
merchandise adjuster’s office. But the 
class of people who bought appliances 
they could not pay for, could scarcely 
be of any great weight in molding 
public opinion. 

Then, too, you have reason to know 
that the adjuster’s office does not al- 
ways get serious complaints. A large 
number of the troubles unloaded in 
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the adjuster’s office are trivial or 
imaginary; while some difficult cases 
never get there at all. Yesterday a 
fellow-commuter who owns a radio 
factory spoke to you at the suburban 
station: “It has been more than a 
week since I wrote to your company 
about the low voltage we are getting,” 
he said, “and I am still waiting for an 
answer. We have a line of soldering 
irons at the back of the factory that 
don’t even get red hot. I am tempted 
to call up that man who came around a 
month ago to sell us a plant of our 
own. Will you see if you can get 
some action for me?” 


N the whole, the curve showing 

the number of complaints re- 
ported to the customer relations office 
is not, without substantiating data, a 
reliable barometer of public opinion. 


Just who are the people whose gen- 
eral sentiment is the ruling public 
opinion of a city? A large propor- 
tion of the community is quite indif- 
ferent to and takes no interest in pub- 
lic affairs. But there are many people 
who read editorial pages, listen to seri- 
ous speakers, and weigh with what 
they hear and read. They arrive inde- 
pendently at their own conclusions 
and their good judgment formulates 
general community sentiment that is 
public opinion. It is their attitude 
that every public or quasi public in- 
stitution must respect. What do they 
think about your company? Where 
can you find these people and how can 
you distinguish them from the large, 
irresponsible multitude who follow the 
vagaries of the moment without think- 
ing? 

You know that they are the solid, 
substantial citizens of the city and that 


they take a vital interest in community 
affairs. You will find them, then, 
among the active members of civic 
organizations—home-owners’ leagues, 
business men’s associations, and 
women’s clubs. If you could get a 
composite picture of what these civic 
associations think about your utility 
and why, you would be glad to shape 
your customer relations policies to 
win their approval. 


oven did you file that statement 
the auditor gave you a few days 
ago? He was protesting as usual 
about a waste of money, this time on 
memberships in trade and business 
men’s clubs. You made a rather in- 
effective effort to justify the expendi- 
ture. You admitted that there were 
some men who belonged to the cham- 
ber of commerce who never attended 
any meetings, but you said that the 
company was obligated to support 
worth-while organizations. Now you 
think perhaps there was merit in his 
criticism. If the company is paying 
the dues, members should attend at 
least enough meetings to get some idea 
whether this apparent antagonism, 
cropping out in the city, is real or 
spurious. 

Probably there are several hundred 
employees paying their own dues and 
taking an active interest in worth- 
while civic associations. You read in 
the paper sometime ago that a line 
foreman who had been with the com- 
pany many years had been elected 
president of a federation of home- 
owners’ clubs. Most of the compa- 
ny’s employees are good citizens, with 
steady jobs, well thought of in the 
communities where they live. They 
belong to the class of people whose 
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general sentiment is public opinion. 
There must be some way of getting 
their combined picture of public opin- 
ion from time to time. If fifty or a 
hundred loyal employees would report 
to a central agency the comments that 
were made about the utility, good and 
bad; and if these comments could be 
plotted on a chart each month, the 
curve would be the sort of barometer 
that could be relied upon as an ac- 
curate gauge of public opinion. 


L jer efficiency expert ought to be 
able to work out the details of 
such an organization. The fifty or a 
hundred employees should be men who 
are good mixers, active in worth-while 
civic associations, keen observers, and 
skilful at analyzing the ideas of their 
fellow citizens. They could be chosen 
by some one who has a wide acquaint- 
ance among employees and knows all 
about the civic associations in the 
communities served by the company. 
There is a man named Brown in the 
personnel department who has some 
reputation as a speaker before civic 
associations. He is a safety engineer 
who is popular among the employees. 
You must ask the personnel director 
whether Brown is outspoken or prone 
to shade reports to win approval. 
You want facts reported exactly as 
they exist, not the soft soap handed 
out by Smith this morning when he 
pretended there was nothing to justify 
the present attack by the newspapers 
and politicians. 

You must know not only the atti- 
tude of the community but also why it 
is friendly or hostile. You are sure that 


the current agitation for lower rates, 
even if it is genuine, is only an out- 
ward sympton of inner dissatisfaction. 
You know that your rate schedule 
compares favorably with those of oth- 
er companies operating under similar 
conditions. But there may be policies 
that are causing ill feeling that comes 
to the surface only as rate agitation. 
You propose to get from the members 
of civic associations random com- 
ments, both complimentary and criti- 
cal. Some of the comments may re- 
late to faults of the physical service. 
Other criticisms may relate to short- 
comings of the company’s personnel. 


6 bea man in charge of the proposed 
plan will be responsible for list- 
ing the comments under the proper 
determinants, analyzing the general 
picture of public opinion. Careful 
analysis of a declining curve of public 
opinion will show you which custom- 
er relations policies need special atten- 
tion. 

Like successful men in public life 
you may learn to prognosticate the 
proximate trends of public opinion. 
You may discover an apparently qui- 
escent community seething with dis- 
content that has not yet come to a boil. 
More likely, in the face of political 
clamor and newspaper agitation, you 
will know that your customers are 
quite satisfied with the service you are 
giving them. The first survey may 
be a bit ragged but with use the 
mechanism will operate more evenly 
and eventually will develop into a fair- 
ly accurate barometer for measuring 
public opinion. 
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U. S. Senator from Virginia. 


Fioretto H. LaGuarpia 
Mayor of New York City. 


Dr. R. J. MANIon 
Canadian Minister of Railways 
and Canals. 


CotoneL WiLitAM J. Witcus 
Builder of the Grand Central 
Terminus. 


EuGENE TALMADGE 
Governor of Georgia. 


A. Harry Moore 


U. S. Senator from New Jersey. 


Bertranp H. SNELL 
U. S. Representative from 
New York. 


Ausert C. RITCHIE 


Former Governor of Maryland. 


E. Horer 
Editor, Industrial News Review. 


—MONTAIGNE 
“The choice is between the Constitution and chaos.” 


¥ 


“The function of the public service commission is to 
reduce rates.” 


¥ 


“Business men who blame politicians for their troubles 
should get into public life themselves and see what they 
can do to improve matters.” 


> 


“Government ownership is the only way to solve the 
transportation problem, but government operation need 
not go hand-in-hand with it.” 


¥ 


“When the time comes for us placidly to obey the 
orders of 72 bureaucracies in Washington which override 
the Constitution, our freedom is gone.” 


» 
“The United States Supreme Court consists of nine 
great men who protect the Constitution against anyone 
—nine men whom we should thank God for having.” 


* 
“That share-the-wealth suggestion was purely a po- 
litical move. If it weren’t, the President surely would 
pass word around that he wanted something done now.” 


a 
“The bureaucratic centralization in Washington will, 
unless checked, destroy the self-governing function of the 
sovereign states on which rests our entire governmental 
structure.” 
+ 
“It is interesting to speculate on just how far the 
farm and small town electrification movement would 
have gone had it been left to the tender mercies of the 
politicians who control state, Federal, or local govern- 
ment power projects. Municipal utilities, although they 
have been in existence as long as private utilities, have 
done practically nothing to bring the benefits of cheap 
power to farmers and to others living off the beaten 
paths. It is easy to damn the private utility industry— 
but you can’t camouflage its achievements.” 
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The Steady Demand 
for Rural Electrification 


No. 1. Increasing number of farms served 


For a number of years one of the major problems of the electrical industry 

has been the extension of service to rural districts and especially to farms. 

It is also one of the important features of the Federal government’s power 

policy. Various phases of this subject will be discussed in a series of 
articles of which this is the first. 


By E. A. WHITE 


HE extension of electric service 
into rural districts in all parts 


of the United States, generally 
designated by the phrase “rural elec- 
trification,” is a logical outgrowth of 
the developments which have occurred 
in the electric light and power indus- 
try during the past quarter of a cen- 
tury. From the electrical standpoint 
it is desirable to point out that “rural” 
has a somewhat more restricted mean- 
ing than when the term is used by the 
U. S. Bureau of the Census. In the 
latter case it refers to all classes of our 
population which reside on farms and 
in towns, villages, and unincorporated 
centers of 2,500 population or less. 
In the electrical sense this term “ru- 
ral” refers to that part of our popu- 
lation which resides on farms and in 
small hamlets or villages. Certainly 
no village, or at least very few of 
1,000 population, is considered as 
falling within the confines designat- 


ed by the term “rural electrification.” 

It is reported that there are only 
two towns of 1,000 population and 
over in the United States without elec- 
tric service. From these centers, sup-, 
plied by large generating stations and 
an interconnected transmission sys- 
tem, the distribution lines carrying 
electricity to the country have been 
gradually extended. 

There are no detailed statistics 
available regarding the number, geo- 
graphic distribution, and classification 
of the rural customers served by the 
electric light and power industry. 


nN the year 1931 it was estimated 

that 2,000,000 rural customers, of 
which 698,786 were farmers, were re- 
ceiving electric service. Fortunately 
there are available reliable statistics 
compiled by the: statistical department 
of the Edison Electric Institute, relat- 
ing to the number of farms served. 
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EXTENT AND GROWTH OF RURAL 
SERVICE 


Number % of Increase 
of Farms Total Farms in Farms 
Year Served Served Served 


1923 177,561 
204,780 27,219 


1924 A 
1925 246,150 41,370 
62,975 


1926 309,125 

1927 

1928 

1929 

1930 

1931 

1932 

1933 

1934 

There are some most interesting 
facts revealed by these statistics re- 
garding the total number of farms in 
the United States served by the elec- 
tric light and power industry. In the 
first place, in no year from 1923 to 
date has there been a decrease. True, 
in numerous cases farmers discontin- 
ued service in the depression years but 
their places were more than filled each 
year by new customers. When it is 
remembered that the results of the de- 
pression have been especially severe 
upon agriculture this is indeed a con- 
vincing tribute to the value which the 
farmer places upon electric service. 
Few businesses have a better depres- 
sion record. 


ie increase in the number of 
farms served mounted rapidly to 
113,021 in the year 1928, then de- 
creased just as rapidly to a low of 
4,104 in the year 1933. However, in 
1934 there was a most gratifying in- 
crease of 30,396 reported. Once 
agriculture gets on its economic feet 
again there can be no doubt regarding 
a substantial yearly increase in the 
number of farms served. True, the 
lines are gradually reaching into ter- 
ritory where the customers per mile are 
less dense, but this disadvantage will 
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be offset in a marked degree by the 
increase in the amount of energy used 
by each customer. 

In the year 1930 there were 6,288,- 
648 farms in the United States. Of 
this number approximately 750,000 
(11.8 per cent) are now served by the 
electric light and power industry, and 
250,000 have individual lighting 
plants, leaving more than 5,000,000 
farms without electric service of any 
kind. Thus from the standpoint of 
ultimate saturation, wherever that 
point may be, the movement to elec- 
trify American agriculture has only 
started. How rapidly this develop- 
ment will grow depends more upon 
the economic status of agriculture 
than any other single factor. If there 
should be added an average of 100,000 
farm customers per year, just slightly 
less than the high water mark to date, 
over the period of the next ten years 
and our total number of farms re- 
mains the same, there would still be 
more than 4,000,000 farms without 
electric service from “high lines.” In 
some ways the magnitude of this prob- 
lem fairly staggers the imagination. 


I" the year 1923, based on the per- 
centage of total farms served by 
the electrical industry, the ten leading 
states were as follows: 


% of Total 
States S d 


New Hampshire 
Connecticut 
Maine 

Rhode Island 


Vermont 


It is significant that only twelve 
years ago in not a single state were 25 
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The Rural Electrification Outlook 


ce 


. from the standpoint of ultimate saturation, wherever 


that point may be, the movement to electrify American agricul- 

ture has only started. How rapidly this development will 

grow depends more upon the economic status of agriculture 
than any other single factor.” 





per cent of the farms served by high 
lines, and to list the first ten states in 
this classification it was necessary to 
drop to 8.6 per cent. Only the two 
extremes of the country—New Eng- 
land and the Pacific Coast—with 
Idaho and Utah, are represented in the 
above table. Thus farm electrification 
obtained its major start in the irrigat- 
ed regions of the Far West and the 
hills of New England. 

In the year 1934 the picture is ma- 
terially changed. The following 
states each have more than 50 per cent 
of their farms receiving high line elec- 
tric service: 


% of Total 
States Farms Served 
New Hampshire 
California 
New Jersey 
Rhode Island 
Utah 
Connecticut 
Massachusetts 
Washington 


The following states are those which 
fall within the 25 to 50 per cent classi- 
fication : 


% of Total 
States 


Arizona 


There are still three other states 
which rate between 20 and 25 per 
cent : 


% of Total 
States 


In the year 1934 there were 25 
states (just one over half the total 
number) in each of which the percent- 
age of total farms served rated above 
the 8.6 per cent with which Vermont 
qualified in the first ten in the year 
1923. 


| iy looking over the results presented 
above for the present time it is in- 
teresting to note that a New England 
state—New Hampshire—heads the 
list with the largest percentage of its 
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farms served by the electrical indus- 
try. This is the first time this honor 
has been wrested from California. 
The most rapid extension of electric 
service to farms is still confined to the 
regions of extreme geographic loca- 
tion but the movement is well estab- 
lished in all important agricultural 
regions of the United States, and on 
a percentage increase basis the results 
elsewhere have been just as gratify- 
ing. Where twelve years ago it was 
necessary to go as low as 8.6 per cent 
in listing the ten leading states on the 
percentage basis, today there are nine- 
teen states in each of which more than 
20 per cent of the farms are enjoying 
the economic and social advantages 
which follow the introduction of high 
line electric service. 

In the Far West the irrigation 
pumping load giving high annual use 
of energy per customer has been the 
outstanding factor in making a re- 
markable rural electrification possible. 
In the Northeast similar results, but 
with a much smaller average energy 
use, have been stimulated by a variety 
of factors. In the first place, in this 
region there are a relatively large 
number of nonfarming rural resi- 
dences and business institutions. It is 
not an unusual experience to find three 
of these nonfarming customers to one 
farmer, and on some extensions the 
_ number has run as high as six or 
seven, Then, the farms are concen- 
trated in the valleys where the towns 
and villages are making them relative- 
ly accessible for the extension of elec- 
tric service. The percentage of farm 
tenancy is unusually low and there is 
a pronounced feeling among eastern 
farmers that the owner expects to re- 
main on the farm—therefore perma- 


nent improvements are much to be de- 
sired. Furthermore, many eastern 
farmers have the means, either in cash 
or credit, to wire the premises and 
equip for the use of electric service. 


HERE is another interesting com- 

parison which can be made with 
the situation of twelve years ago. It 
relates to the ten states with the larg- 
est number of farms served. In the 
year 1923 this list was as follows: 


Total Number of 
States Farms Served 


California 


Washington 
Pennsylvania 
Iowa 


In the year 1934 this classification 


was as follows: 


Total Number of 
States Farms Served 


California 


Pennsylvania 
Michigan 
Washington 
Wisconsin 


In this grouping California heads 
the list, a place which is justly hers, 
as the leading farm electrification 
state. However, in the 12-year inter- 
val the middle-west states of Michi- 
gan, Iowa, Illinois, and Indiana, each 
with a relatively large number of 
farms, have crowded out other states 
where, on the basis of pure numbers, 
electrification has not proceeded as 
rapidly. 
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Based on these developments the 
following conclusions can be drawn: 

1. The foundation for rural electric 
development was the establishing of 
electric service in practically every city 
and town of the United States having 
1,000 population or over. 

2. Considering economic  condi- 
tions, the growth in the number of 
rural customers has been substantial. 
From the farm standpoint the move- 
ment is only well started, but much 
more advanced in reaching the non- 
farming rural prospects. It is not 
reasonable to expect as many custom- 
ers per mile from new extensions as 
have been secured to date. 

3. The fact that the number of 
farm customers has increased each 


year notwithstanding adverse econom- 
ic conditions, is most convincing tes- 
timony as to the value the rural resi- 
dent places upon electric service. 

4. On the basis of the percentage 
of total customers served, the growth 
of rural electrification has been the 
most rapid on the Pacific Coast, in- 
cluding Idaho and Utah, and in our 
nine northeastern states. 

5. Over an 11-year period the num- 
ber of farms served has grown from 
177,561 in 1923 to 743,954 in 1934, 
giving an average annual increase of 
51,490 farms. 

6. During this 1l-year period the 
percentage of farms served with elec- 
tricity for light and power increased 
from 2.8 to 11.8. 


A second article on THe SteApy DEMAND For RuRAL ELECTRIFICATION by 
Allen J. Saville will appear in the September 12th issue of this magazine. 





Facts Worth Noting 


THE total bill for household use of electricity is less than the combined 


state and Federal taxes on gasoline. 


* 


* 


At the close of 1934 there were 20,693,751 homes and farms being 
served by the electric utilities of the United States. 


* 


* 


Tue Federal, state, and municipal governments collected $740,000,000 
gasoline taxes in 1934, which was $30,000,000 more than the gasoline 


tax receipts for 1933. ‘ 


* 


THE average annual bill paid by the householders of the country for 


electricity in 1934 was 
week, and about 9 cents per day. 
* 


$33.44. This is $2.79 per month, 64 cents per 


~ 


THE average daily traffic in New York city, covering all means of 
transportation, was about 8,220,000 passengers in 1934. This total was 
—" more than the daily average of 1933, but 1,170,000 less than in 
1930. 


* 


* 


Durinc the five depression years, 1930 to 1934, inclusive, the purchase 


of electricity for household use increased 31 per cent and 


the average 


rate for domestic consumption during the same period decreased 16 


per cent. 
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and 
Comment 


By OWEN ELY 


New York Tractions Handi- 
capped by Increasing Costs; 
Unification Progress Reported 


NTERBOROUGH Rapid Transit subway 

traffic for the fiscal year ended June 
30th was about 1 per cent under the 
previous year (compared with a drop 
of 3 per cent in 1933-4), which the 
receiver states “would indicate that the 
traffic slump is nearing, or may have 
reached its end.” Operating income 
dropped about $617,000 behind last 
year, due to an increase in the gross 
revenue tax paid to the city, a gain in 
coal cost, wage increases, etc. (part of 
these increased costs being offset by 
economies ). 

Another flurry in Interborough and 
Manhattan Railway securities (particu- 
larly the notes and certificates) reflect- 
ed recent revival of talk in the financial 
district that the companies would be 
taken out of receivership under an 
agreement with security-holders where- 
by the city would acquire the properties. 
Mayor LaGuardia has described the 
city’s recent talks with Interborough 
representatives as “haggling.” 

The city is expected to pay about 
$200,000,000 for the entire property 
and it was reported in June that nego- 
tiators were about $10,000,000 apart. 
The Manhattan property will be taken 
over by the city subject to the bonds, 
it is thought; I. R. T. Refunding 5s 
and 7 per cent secured notes will, it 
is reported, receive 4 per cent New 
York City bonds and 4} per cent Board 
of Transit Control Bonds, while the 6 


per cent notes and stockholders would 
receive 54 per cent Second Mortgage 
Bonds of the Board. It is not very 
clear, however, as to how the market 
would appraise the Board’s issues, al- 
though it is assumed they would be 
in the tax exempt class and sell in the 
neighborhood of par. 

Negotiations between counsel for the 
various protective committees, and the 
city’s representatives headed by Judge 
Seabury, have continued to drag, with 
intimations that holders of junior se- 
curities are delaying a final agreement. 
The “unification” legislation enacted 
this spring by the legislature, while not 
fully satisfactory to Mayor LaGuardia, 
is regarded as “helpful” in straighten- 
ing the tortuous path which the unifica- 
tion program must follow. 


ROOKLYN-Manhattan Transit’s nego- 
tiations with the city seem to have 
reached a more advanced stage than 
Interborough’s—possibly because the 
former is more vitally affected by the 
gradually increasing competition from 
the “Independent” or “Eighth Avenue” 
Subway. However, while a net price 
of $185,000,000 has been tentatively 
agreed upon, various details regarding 
treatment of individual security holders 
remain to be settled, and B.M.T. repre- 
sentatives would prefer to await a gen- 
eral unification program rather than to 
proceed immediately with sale of their 
own properties. The B.M.T. also wish- 
es new legislation designed to protect its 
bus lines from possible city competition. 
B.M.T.’s earnings statement for the 
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fiscal year ended June 30th showed only 
$5.72 per share for the common stock 
compared with $7.40 a year ago (about 
three-fifths of the decline appeared due 
to loss of revenue, and the balance to 
increased costs). Share earnings on 
the common stock had been remarkably 
steady around the $7.50 level during de- 
pression years, declines in gross being 
offset by lower maintenance expendi- 
tures and labor savings. (About $1-3 
of these annual share earnings would 
have accrued to the city under Contract 
No. 4 except for the fact that stock- 
holders were entitled to make up for 
past deficiency in their share of earn- 
ings). 

It is difficult to estimate how stock- 
holders may fare under the proposed 
$185,000,000 sale to the city, but the 
value of the securities they are to re- 
ceive has been estimated at about $55, 
to which may be added about $5 equity 
in the trolley properties (not included 
in unification). The stock is currently 


around 43, the range this year being 


about 36-44. 

Third Avenue Railway Co., New 
York city’s surviving solvent and well- 
managed surface-car operator, has also 
been affected somewhat by increased 
costs and taxes. In the twelve months 
ended June 30th about 4.2 per cent 
was earned on the Adjustment Bonds 
(payments are at the rate of 24 per 
cent per annum). The company is in 
good current position, according to last 
year’s balance sheet. 

Hudson & Manhattan, tube traction 
and office building operator, showed an 
increased deficit after Income Bond in- 
terest in the year ended June 30th, but 
directors have again declared a 2 per 
cent semiannual interest payment on the 
Income Bonds (the rate had been re- 
duced from 24 per cent in April). 


¥ 


Utility Construction Gradually 
Getting under Way 
HE following, from the New York 


Journal of Commerce, indicates 
the current trend toward expansion of 


utility plants, if and when political 
handicaps are reduced: 


Increased inquiries by utility companies 
for heavy electrical equipment are currently 
reported by electrical manufacturers. Re- 
jection of the “death sentence” clause in 
the holding company bill is a vital factor 
in determining policies on new capital in- 
vestment, it is stated. 

Inquiries to date have been chiefly for 
equipment to modernize and replace exist- 
ing production and distribution facilities. 
Latterly, however, some companies have 
become interested in extensions and the 
erection of new plants, and clarification of 
the legislation situation may release some 
large new orders. 

Orders are now vere | placed for equip- 
ment for rural electrification projects by 
some utilities. While such orders do not 
result directly from the government pro- 
gram, the publicity given to farm electri- 
fication by the administration’s activities 
has tended to stimulate interest in this field 
within the electrical industry. 


The following is quoted from the 
New York Times: 


The first public utility geome of this 
year in which a part of the proceeds will 
be used for new construction is that of the 
Savannah Electric and Power Company, 
now in course of preparation. The reduced 
rates have so stimulated ,consumption of 
electricity in the company’s territory that 
new plant requirements are becoming press- , 
ing. So far, this appears to be one of 
several isolated instances, inasmuch as most 
recent refunding deals by utilities have 
called for the employment of substantial 
amounts of cash on hand for which the 
companies have no other immediate require- 
ments. 

w 


Analyzing TVA Statistics of 
“Yardstick” Earnings 


n “TVA Electricity Rates—A State- 
ment of Facts,” a pamphlet reprinted 
by the TVA from the Congressional 
Record, the argument is set forth that 
since the city of Tupelo in its first year 
of operation with TVA power earned 
“net income” of $24,875 from gross 
revenues of $88,295, the municipal yard- 
stick rates established by TVA have 
proven highly successful. The con- 
clusion reads: 
The TVA in its electric operation sub- 
mits to all legitimate charges to which a 
private utility would be subjected. Its 
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success in making available cheap electric- 
ity lies in the cost assumed by some pri- 
vate utilities which TVA does not pay. A 
few of these may be mentioned: The at- 
tempt to pay dividends on the $1,400,000,000 
of write-ups exposed by the Federal Trade 
Commission; expensive campaigns to influ- 
ence legislation; excessive fees to affiliated 
engineering and management companies, as 
well as the tremendous salaries paid to offi- 
cers of both the holding companies and the 
operating companies. 


It may be of interest to attempt some 
comparisons between the “statement of 
income and expense” for the city of 
Tupelo’s electricity department (as 
presented by TVA) and the earnings 
statement of its corporate neighbor, 
Commonwealth & Southern Corp., for 
approximately the same 12-month pe- 
riod. Tupelo paid 6 cents per kilowatt 
hour under the TVA wholesale rate 
whereas the municipality of West Point, 
Miss., pays a Commonwealth & South- 
ern subsidiary 7 cents. Tupelo “paid” 
(theoretically) taxes equipment to about 
74 per cent of gross revenues, whereas 
Commonwealth & Southern had to pay 
12.3 per cent. Tupelo charged only 
about 5.9 per cent of gross to deprecia- 
tion, whereas Commonwealth & South- 
ern set aside 8.6 per cent of gross. 


gee TVA states that it “figures an 
interest rate of 34 per cent on its 
investment,” it seems fair to assume 
that “interest” and “return on city’s in- 
vestment” (in the Tupelo statement) 
were figured at this percentage; the 
Commonwealth & Southern System, de- 
spite its advantage in size, paid out 
about 5.2 per cent on the par value of 
its funded debt. Readjusting the in- 
come account of Tupelo’s electricity 
department to a basis more comparable 
with Commonwealth & Southern would 
give the following results: 


Additional cost if power bought at 
7 instead of .6 cents 

Increase in taxes at Common- 
wealth’s ratio to gross 

Increased depreciation at Common- 
wealth’s ratio to gross 

Increased capital cost at 5% instead 
f 34% 


Net income reduced from $24,875 to 
$9,175. 

Per cent on “Investment” reduced from 
nearly 20% to about 74% (details re- 
garding “Investment” do not appear). 


Tupelo, however, still seems to have 
done a little better than Commonwealth 
& Southern, which earned a total in- 
come of only about $47,800,000 against 
a property account of about $1,100,- 
000,000 


Doubtless anyone with a fair sense 
of statistical proportion will remain con- 
siderably in doubt whether the earnings 
of a property with $88,000 annual gross 
affords any scientific or worthwhile test 
of yardstick rates as applicable to an 
industry with annual gross of billions 
of dollars. 


Fyne of balance-sheet and 
income account figures for 1934 
is not yet available, but Standard Statis- 
tics’ compilation for sixteen large hold- 
ing company systems in 1933 showed 
“net profits” of $466,000,000 in relation 
to net property account of about $9,- 
000,000,000, or a ration of about 5.1 per 
cent. Net income after preferred divi- 
dends amounted to about $90,000,000, 
a ratio of about 4 per cent to the 
$2,255,000,000 common stock and sur- 
plus; and only about $63,000,000 was 
paid out in dividends (a return to stock- 
holders of less than 3 per cent on their 
indicated equity). This compilation did 
not include the Insull companies or 
Associated Gas & Electric but on the 
other hand these companies are paying 
little or no common-stock dividends at 
present. It appears that the $1,400,- 
000,000 “watered stock” (analyzed in 
a previous article) is of no practical 
significance with regard to current earn- 
ings, dividends, and yardstick rates for 
the electric industry as a whole. It 
does, however, furnish splendid “am- 
munition” for TVA propaganda and 
will doubtless continue to be exploited 
whenever occasion arises. 

It is only fair to add that TVA (in 
the pamphlet referred to) gives an 
apparently logical explanation of its 
own bookkeeping methods with respect 
to the alleged write-down of the cost 
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of Wilson dam from $60,000,000 to 
$19,000,000, which has been criticized 
as a device to aid in making yardstick 
rates seem profitable. The “historical 
cost” is said to have been a little under 
$47,000,000, not $60,000,000, and “‘elim- 
inating the waste which occurred in con- 
struction and allowing a fair amount for 
depreciation since date of completion, 
the present worth of the dam is $33,- 
000,000.” The next step was to ap- 
portion this amount among navigation, 
national defense, and power, which re- 
sulted in an allotment of $22,000,000 
for power. It was also stated that “all 
private bids for the plant have been 
far below this valuation.” 


¥ 


Consolidated Gas Merger and 
New Rate Schedules 
Approved 


HE New York Public Service Com- 

mission on July 30th formally ap- 
proved the new rate schedules for the 
Consolidated Gas System (described in 
previous issues). Savings to consumers 
are estimated at around $7,000,000 a 
year, as emphasized by the company 
in the newspaper advertisements with 
which it inaugurated its new “sales 
campaign.” 

In approving a merger of the New 
York Edison and United Electric Light 
& Power Co. into a new corporation to 
be called the New York Edison Co., 
Inc., Chairman Maltbie insisted that 
savings brought about by the consoli- 
dation should be passed on in part to 
the consumers. According to the Times 
“it is contended that this will be some- 
what achieved when the combined com- 
pany files its new rate schedules,” but 
it is not clearly indicated to what ex- 
tent the new company’s rates (to be filed 
within a few days) will differ from 
those of the two merging companies. 

Consolidated Gas’ earnings for the 
twelve months ended June 30th were 
$2.10 per share on the common stock, 
against $2.57 for the previous year; 
in the last six months $1.45 was earned 
against $1.52. These results were pre- 


sumably accomplished without crediting 
any of the accrued revenues which had 
been held in suspense pending determi- 
nation of the 6 per cent rate-cut litiga- 
tion. 

Settlement of the long-drawn-out rate 
issue and the relatively favorable earn- 
ings statement (as well as the general 
advance in utility stocks) were reflected 
marketwise in a sharp gain in Consoli- 
dated Gas, now around 32 or about 
double the 1935 low point. 


> 


Rural Electrification Program 
Gets under Way 


| eres for providing electricity within 
eighteen months to nearly a quarter 
of a million farms at a cost of a little 
under $1,000 per farm were recently 
outlined by Morris L. Cooke, Rural 
Electrification Administrator. A nation- 
wide survey made by representatives 
of the electric industry indicates a pos- 
sible expenditure of some $113,000,000 
as compared with the $100,000,000 al- 
loted to the administration. It is un- 
derstood that the latter is willing to 
loan to the utility companies at 3 per 
cent with repayment within twenty to 
twenty-five years. 

The program referred to includes 
only the work to be done by the utilities 
themselves ; a larger amount, estimated 
at about $125,000,000, will be required 
for house wiring, service extensions, 
and electrical appliances. Loans for 
this purpose will be made by the Elec- 
tric Farm & Home Authority, which is 
separate from the REA, and this phase 
of the program apparently remains 
somewhat indefinite. 

Mr. Cooke stated that several hun- 
dred applications had already been re- 
ceived from forty states and that his 
staff had been increased to handle them 
promptly and expedite new construction 
projects. It was expected that private 
companies would spend about 40 or 50 
cents of their own money for every 
dollar lent by REA. 


OME disagreement remains between 
the committee representing the elec- 
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tric companies, and Administrator 
Cooke, regarding the question of rates. 
Vice President Freeman of Columbia 
Gas & Electric Co., chairman of the 
committee, holds that the farmer’s prob- 
lem is not one of rates so much as of 
financing the cost of wiring, electric 
appliances, etc., “as indicated by his 
necessary expenditure of $354 for these 
facilities, an amount equal to an average 
of at least 7 times the annual bill for 
farm-electric service.” Mr. Cooke, how- 
ever, contends that the cost would prob- 
ably range between $40-$100 except for 
the more prosperous farm homes, and 
states that he disagrees with the com- 
mittee’s statement “that the problem of 
the farmer is not one of rates.” 

“On the contrary,” he wrote Mr. 
Freeman, “we hold rate simplification 
and even rate reductions over large 
areas to be the heart of the problem of 
electrifying rural America. Naturally, 
in weighing the relative desirability of 
loans, it will be necessary for REA to 
consider carefully existing and proposed 
rate structures with reference to devel- 
oping the large use essential to the suc- 
cess of our program.” 

Unfortunately, the rate issue seems 
likely to slow down the whole under- 
taking, if the administration is to follow 
rigidly the policy described. 


¥ 


Do Stockholders’ Reports Need 
to Be So Long Delayed? 


\ \ 7 HILE many utility companies make 
a practice of issuing reports for 


the 12-month period 
month quite promptly the complete cal- 
endar-year report seems to be unac- 


ending each 


countably delayed in some cases. Thus 
National Power & Light’s consolidated 
interim statement for the twelve months 
ended June 30th was published July 
3lst in the press; yet the pamphlet re- 
port for the calendar year 1934 had 
been released only a few days previous 
to that time. 

Associated Gas & Electric, which has 
recently “enjoyed” a flood of adverse 


publicity which it has countered with 
large newspaper advertisements, issued 
its “preliminary” report for 1934 on 
July 23rd. U.S. Steel, despite the fact 
that it has some 200 subsidiaries, issued 
its report on March 12th, and other in- 
dustrial companies usually publish their 
reports quite promptly. 

Investment companies in the utility 
field do, it is true, issue reports at an 
early date, United Corporation’s being 
released January 19th and American 
Superpower’s on the 21st. Many of 
the operating companies such as Brook- 
lyn Edison, Commonwealth Edison, De- 
troit Edison, Consolidated Gas of Balti- 
more, Montreal Light, Heat & Power, 
Peoples Gas of Chicago, Shawinigin 
Power, and Public Service of Northern 
Illinois issued their reports this year in 
February; Consolidated Gas of New 
York, Southern California Edison, and 
Edison Electric of Boston appeared 
early in March. Lone Star Gas released 
its report in April and Long Island 
Lighting in May. 

Among the holding companies, Amer- 
ican Light & Traction, Electric Bond & 
Share, Public Service of New Jersey, 
and Stone & Webster made the best 
showing, their reports being released in 
March. April returns included Ameri- 
can Water Works, Columbia Gas & 
Electric, North American, Pacific Light- 
ing, and United Gas Improvement. In 
May reports were released for Cities 
Service, Commonwealth & Southern, 
International Hydro-Electric, Niagara 
Hudson, Standard Gas & Electric (pre- 
liminary), and United Light & Power. 
June reports included American & For- 
eign Power, American Gas & Electric, 
American Power & Light, Electric 
Power & Light, and United Gas Corp. 

Companies which passed the half-year 
mark before reporting included Asso- 
ciated Gas, National Power & Light, 
Utilities Power & Light, and Pacific 
Gas & Electric. 

Telephone companies were more 
prompt, American Telephone and West- 
ern Union reporting in March, while 
International Telephone published its 
report in May. 
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The Liberals Question Judicial Supremacy 


HE recent bombardment of some of 

the most cherished objectives of 
the New Deal by the lower Federal 
courts, coming as it does in the wake 
of the devastating blows aimed in 
the same direction by the Supreme 
Court of the United States, has stirred 
up many liberals to outspoken criticism 
of the unique system of our govern- 
ment, whereby the judiciary has the 
final say about the validity of legisla- 
tive and administrative acts. This may 
be surprising to those who still recall 
the great satisfaction with which the 
liberal greeted the highest court’s deci- 
sion in the Scottsboro Case and in the 
Illinois Bell Telephone Case, where the 
liberal viewpoint was sustained. They 
view with alarm, however, the fact that 
a number of serious tests of legislation 
curbing private business must still come 
before the Supreme Court for final re- 
view. There is the TVA case, the 
PWA loan-grant cases, and the AAA 
tax cases, the Securities and Exchange 
Act, while clouds of constitutional doubt 
hover thickly over the new Wagner 
labor bill and the Guffey coal bill. As 
the supremacy of the judiciary is of 
vital concern to utilities and those in- 
terested in the regulation of utilities, a 
review of the various opinions recently 
delivered on this subject will be well 
worth while. 

An interesting collection of three 
critical commentaries on judicial su- 
premacy was to be found in the July 
10th issue of The Nation. In the first, 
Morris R. Cohen, professor of philos- 
ophy at the College of the City of New 
York, discusses what he calls the 
“rather obvious fallacies” about judicial 
supremacy. First of all, he challenges 
the contention that the judges merely 
defined the meaning of the Constitution 


and in no way make or mar it. On this 
point he states: 


The truth, then, is that constitutional law 
is just what judges make it. A leading 
conservative newspaper put it aptly when 
it said that the United States Supreme 
Court is a continuous constitutional conven- 
tion. This it is in fact. But we do not 
generally recognize it, else we should de- 
mand that the work of this constitutional 
convention be ratified by the people before 
it goes into effect, or at any rate that the 
delegates be more responsive to, and in 
closer touch with, popular needs. 


M&: Cohen also takes issue with the 
contention that the Supreme Court 
is the protector of the people against 
excesses of legislative majorities. He 
says that in few, if any, actual cases 
have the majority of our people felt 
themselves saved from congressional 
oppression by judicial intervention and 
points out that the people of England, 
France, Switzerland, and Scandinavian 
countries feel as free as we do, and do 
not seem to need judicial supremacy to 
protect their constitutionalities. Mr. 
Cohen might also have added that most 
of the people of Italy,.Germany, and 
Russia do not apparently feel the need 
of judicial protection as we know it. 
The form of government existing in 
those three countries, however, would 
scarcely be to the taste of the average 
American citizen, any more than it 
would appeal to Professor Cohen. 

The writer also declares that “in no 
other civilized country would people en- 
dure a legal system in which such a 
question as that of the legality of cer- 
tain codes could remain undetermined 
for two years.” While this argument 
is scarcely material to the issue of 
whether the people of the United States 
should do away with judicial suprem- 
acy, it might be noted that the delay 
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in bringing the validity of the codes 
before the court was primarily the re- 
sponsibility of the Federal administra- 
tion whose acts have given rise to this 
new challenge of the judicial authority. 

Finally, Professor Cohen challenges 
the competency of the court to deal with 
the complicated matters coming before 
it. On this point he states: 


When we realize that the important ques- 
tions which come before our highest court 
involve political, economic, and technical is- 
sues, then if we lay aside pious rhetoric 
we must admit that far from being the 
strongest, the judiciary is the weakest part 
of our governmental system—for it has the 
least opportunity of getting adequate in- 
formation. No one who wants to inform 
himself thoroughly on any question will be 
satisfied to do so on the basis of listening 
for a few hours to two lawyers who have 
submitted argumentative briefs. 


HOSE who are familiar with the 
wisdom and breadth of knowledge 
that has characterized the membership 
of our highest court will perhaps won- 
der just what Professor Cohen would 
suggest as a superior substitute for the 
Supreme Court in dealing with the com- 
plexities of modern political economy. 
Louis B. Boudin, a member of the 
United States Supreme Court bar, avails 
himself of his legal background to con- 
sider the problem a little more carefully 
(in the opinion of this reviewer) than 
Professor Cohen. The latter, by the 
way, had sympathized with the sugges- 
tion that Congress might pass a bill en- 
larging the Supreme Court with ten ad- 
ditional judges who on a rehearing 
would be sure to vote for the constitu- 
tionality of the NRA. Mr. Boudin 
scoffs at all such subterfuges. He has 
little faith in either “liberal decisions” 
or so-called “liberal judges.” He claims 
it is idle for liberals to criticize the 
court’s decision, for the simple reason 
that the prevailing requirements of con- 
stitutional logic make such a decision 
by the court almost inescapable. He 
points to the unanimous decision of the 
court, which included the votes of the 
so-called liberal Justices—Brandeis, 
Stone, and Cardozo—as proof on this 
point. He believes that the liberals are 


afraid to face the necessity of a com- 
plete revision of the existing order. He 
states: 

As a result, we attempt to cover our 
basic conclusion and utter impotence by 
futile and largely meaningless talk about 
a “liberal interpretation” of the Constitu- 
tion or the necessity for its amendment. 
This talk is beside the point. It proceeds 
upon the assumption that there is some- 
thing in the Constitution which the judges 
have “interpreted illiberally,” and that the 
difficulty is to be overcome by getting either 
some different provisions into the Consti- 
tution for the judges to “interpret” or a 
different set of judges, more “liberal” than 
the present ones, who will interpret the 
present provisions in a more liberal way. 
This is nonsense based on ignorance. Our 
main difficulty does not lie in the fact that 
the judges of the Supreme Court are not 
liberal enough, and it cannot be remedied 
by an amendment to the Constitution. 


te balance of Mr. Boudin’s article 
is somewhat confusing. For one 
thing, Mr. Boudin says that “it is not 
only practically impossible to amend the 
Constitution, but also useless.” It is 
also “very dangerous” because amend- 
ments can be “interpreted away” just as 
well as congressional enactments. Just 
what is meant by this, unless it be a 
hint that we junk the entire Constitu- 
tion, is not clear. Mr. Boudin’s article 
concludes with a rather cryptic proph- 
esy: 

I venture to predict that this formal 
method of amendment will not be resorted 
to when the people of the United States 
get ready to make real democracy possible. 


The final article in The Nation’s series 
is written by Osmond K. Fraenkel, New 
York attorney, who gained renown with 
his activities in connection with the 
Scottsboro Case. Mr. Fraenkel is more 
sympathetic with the value of judicial 
review than the other two Nation con- 
tributors. He concedes that there is 
danger in the abuse of judicial suprem- 
acy and also concedes that such abuse 
has occurred. But on the other hand, 
he feels that judicial review has many 
advantages that are well-nigh indis- 
pensable in a Federal system of govern- 
ment, such as our own. He states: 


When the court upholds the rights of a 
minority, as in the Scottsboro Case, or 
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THE GROUND IS BEGINNING TO LOOK GOOD TO A LOT OF US 


protects against arbitrary official action, as 
in the recent Humphrey Case, it is per- 
forming those functions for which it was 
really intended and for which it is best qual- 
ified. The American people are by tradition 
distrustful of authority. They set up their 
tribunals to be independent in the hope that 
they would stand as champions of liberty 
against oppression. Too often the courts 
have failed, mistaking the privilege of the 
few for the liberty of the many. But today 
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more than ever it is essential that we pre- 
serve and intensify the independence of the 
judiciary. 

The suggestion that the Supreme Court 
be denied the right to declare acts of Con- 
gress unconstitutional covers both too much 
and too little ground. Its scope is too limit- 
ed, because adopting it would do nothing 
to curb interference with desirable state 
laws by a decision, often over strong dis- 
sent, that the laws violated due process. 
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It is too extensive, because there are many 
respects in which Congress should properly 
be subject to supervision. Today the court 
may still be relied upon, at least in peace 
times, to protect freedom of speech 
other rights guaranteed by the first amend- 
ments. There are even provisions in the 
body of the Constitution itself—such as the 
right of each state to representation in the 
Senate—which, if infringed by act of Con- 
gress, the court should uphold. The mere 
fact that the judiciary in other countries 
exerts no such power constitutes no valid 
argument against the existence of this 
power under our peculiar conditions. And 
there have been times in the history of 
other countries when the existence of an 
independent court might well have been 
useful, if only as a deterrent. 


™ Mr. Boudin, Mr. Fraenkel’s con- 
clusions are somewhat inconclu- 
sive, but he gives a plausible explanation 
by suggesting that it is too early to ex- 
pect the complete formulation of a pro- 
posed constitutional amendment which 
will enable Congress effectively to make 
“socially desirable” legislation. He 
states : 

Until the court has passed on the bulk 
of the New Deal legislation, it will be 
impossible to define to what extent the 
Constitution must be changed. 


Walter Lippmann, nationally known 
political commentator of the New York 
Herald Tribune, believes that it never 
will be possible to draft an amendment 
to revise the Constitution along the lines 
suggested. Writing in the weekly mag- 
azine Today, at the invitation of its 
editor, Raymond Moley, Mr. Lippmann 
states : 


ment is that the Supreme Court has spent 
more than a hundred years and has written 
scores of voluminous opinions which have 
extended the Federal power gradually but 
have never defined it precisely. What the 
court has not been able to do in a long 
series of complicated opinions, President 
Roosevelt’s advisers will not, I believe, be 
able to do in the few sentences of a con- 
stitutional amendment. They will not be 
able to do it because it cannot be done. 
The division of powers in a Federal system 
cannot be controlled by an abstract for- 
mula: It is a matter of continual adjust- 
ment which defies man’s capacity to sum 
up his intentions in a few phrases. 

To talk about the necessity of amending 
the Constitution without first finding out 
whether such an amendment could be writ- 
ten seems to me political recklessness to the 
verge of suicide. It simply arouses unlimit- 
ed fears and unlimited hopes. If and when 
the proposal is reduced to writing, it will 
transpire that the new amendment is either 
(1) an intolerable centralization of power, 
or (2) a meaningless jumble of weasel 
words. If it is a meaningless jumble of 
weasel words, which is what it is most like- 
ly to be, it will be looked upon by the 
majority of the voters as (1) a vote-catch- 
ing device, or as (2) a furtive attempt to 
abolish the Federal system by men afraid 
to declare their intentions. 


r. Lippmann goes on to say that 
he is “very glad that it is im- 


possible to write an amendment” that 
would stand a chance of ratification 
along the lines suggested, because he 
believes the only way to extend Federal 
power safely and intelligently is to prove 
the need overwhelmingly in each spe- 
cific case. He points out that the his- 
tory of the Supreme Court shows that 
if it is presented with legislation based 
upon thorough investigation, with argu- 


I challenge Mr. Moley to put his pro- ments that have evidence and reasoning 


posed amendment into words. Let him try 
to write down on paper the terms of the 


which show exactly why Congress was 


amendment which he wishes to submit to compelled to extend the Federal power, 
a “great and solemn referendum.” I am _ the court will act very sympathetically. 


confident that neither he nor anyone else 
can do it. If he drafts an amendment giv- 
ing unlimited power over commerce to the 


At least one result of the unanimous 


decision of the Supreme Court in the 


Federal government, he is beaten before he Schechter Case was to cut the ground 
starts. Such an amendment.would literally from under those who have been pro- 
abolish the Federal character of the Amer- posing a modified limitation on the su- 


ican government and to such a revolutionary 
proposal there would be overwhelming re- 


premacy of the court by making it man- 


sistance. If, on the other hand, he tries datory to have the court disapprove leg- 
to draft an amendment which seeks to give islation by a seven to two or six to 
the Ae - xX “il be oy _but three vote. However, Senator Norris 
ee ee ost in 2 Gf Nebraska still lamented on the floor 


hopeless tangle of words. The reason I 


say that no one can draft a limited amend- of the Senate as late as June 17th that 
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“it is a sad commentary on democracy 
that legislation can be nullified by a 
majority of one.” The Newark Even- 
ing News, looking over the judicial rec- 
ord of the last fourteen months, felt 
that this was a “surprising declaration 
coming from the Nebraskan.” True, 
within the period mentioned, three im- 
portant constitutional cases have been 
decided by a 5 to 4 division, but the de- 
cision was affirmative in each instance 
and, therefore, did just the opposite 
from nullifying legislation. 


TT? Newark Evening News editor- 
ial, with a touch of irony, analyzes 
these three decisions in the light of Sen- 
ator Norris’ own political tendencies. 
It stated: 


Of first importance was the gold clause 
repealer, which Mr. Norris was one of the 
very few Republicans to support. Progres- 
sive that he is, he must approve the Min- 
nesota mortgage moratorium law and the 
New York milk regulation law, the bases 
of the other litigation. 

It isn’t the past, though, that Mr. Norris 
has in mind. His concern is the future. 
That he indicated by his admission that the 
challenge to the TVA prompted his action. 
He has an unshakable faith in the political 
philosophy he and other New Dealers hold. 
Because they believe in it they are easily 
able to satisfy themselves that it is consti- 
tutional, and they would make it as difficult 
as possible for the judicial power to say 
that it is not. 


A compilation made in 1924 showed 
that of fifty congressional acts invali- 
dated up to that time, in only nine of 
these were there 5 to 4 decisions. The 
editorial concluded: 


Whatever arguments may be made in 
favor of requiring more than a majority 
vote, the fact cannot be ignored that to do 
so would be to establish judicial decision 
by minority rule. That would be the in- 
evitable result, for a law that a majority 
of the court held was invalid would stand 
unless there were seven, under the Norris 
proposal, against it. Aside from that, the 
pertinent question was once posed for- 
mer Governor Ritchie when he asked: 
“Have you such confidence in the judgment 
of Congress that you would make that 
body the final arbiter of your rights, or 
had you rather rely on the restraining hand 
of a Federal judiciary sworn to uphold 
the Constitution?” Can there be any ques- 
tion of the choice? 


OMEWHAT along the same line was 
the argument contained in a recent 
address in Washington by Cyril Law- 
rence, a member of the District of Co- 


lumbia bar. Mr. Lawrence stated: 


Suppose Congress had the supreme power 
to make laws finally effective. Do you not 
see that the very inherent finality of its 
acts would ext to every bill that cleared 
both houses by a majority vote? And what 
is the difference between the regrettable but 
only occasional 5-4 decision in our Supreme 
Court and the more frequent and propor- 
tionately much closer votes on legislation 
in both branches of Congress unless it be 
a mere multiplication of the ballot? It is 
idle to point out that the Supreme Court 
being appointed may reflect the view of a 
minority, while the vote of congressional 
members, elected at the polls could be in 
effect vox populi. The truth of the matter 
simply would be that in one case it is the 
Supreme Court that says whether a par- 
ticular law is within the bounds of the Con- 
stitution while, in the other case, it would 
be the Congress of the present session that 
would say so. Voters at the polls cannot 
and never could anticipate the constitutional 
issues upon which their elected representa- 
tives would have to pass. 

This substitution of the judgment of the 
market place, acting through elected Con- 
gressmen for the mature judgment of the 
Supreme Court membership, does not rec- 
ommend itself to real liberal thinkers. The 
trust is too important to our hard bought 
liberties. Remember it is the Bill of Rights’ 
as well as the Fourteenth Amendment and 
other sections of the Constitution that would 
be placed under a new guardianship. Con- 
sidering comparative wisdom, impartiality, 
and integrity, I for one would feel that the 
country’s basic law was far safer in the 
hands of the Supreme Court, backed by its 
past record, than with the Heflins, Longs, 
Bilbos, and other political curios who occa- 
sionally get into our Halls of Congress and, 
unfortunately, are sometimes able to influ- 
ence its decisions. If congressional suprem- 
acy as a substitute for judiciary supremacy 
in constitutional matters would be a dan- 
gerous choice, executive supremacy would 
be much more dangerous. If the President 
were the supreme arbiter of what is con- 
stitutional, I tremble with the thought of 
what would happen to our traditional con- 
stitutional guaranties in the event of a fu- 
ture Hitler, elected to the presidency by 
political flukes which have not been en- 
tirely unknown in our own brief national 
history. 


NE of the points frequently over- 
looked in the proposal to put an 
end to the supremacy of the Supreme 
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NOT A BRICKBAT, FOR A CHANGE 


Court is the fact that the supremacy 
would thereby be vested in one or the 
other of the remaining two branches of 
our government. Since this would elim- 
inate a referendum on specific issues, 
it might also have the effect of under- 
mining popular government. At least 
that appears to be the view taken by 
Warren Keeley, a member of the New 
York state bar, who describes him- 


self as “a disciple of liberal thought.” 

Mr. Keeley brushes aside, as mere 
quibbling, arguments about whether the 
Supreme Court derived its power to in- 
validate legislation legitimately under 
the Constitution, or whether it was a 
power usurped by the ingenious reason- 
ing of Chief Justice John Marshall in 
Marbury v. Madison. Mr. Keeley takes 
the practical position that if judicial su- 
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premacy has worked satisfactorily we 
should keep it, and if it has not worked 
satisfactorily we should get rid of it, 
regardless of whether the Supreme 
Court honestly came by its powers or 
stole them. 

Aside from the fact that this power 
of legislative veto, if placed in the ex- 
ecutive branch, would be too concen- 
trated for safety and, if spread over 
Congress, would be too dissipated for 
effective employment, Mr. Keeley finds 
that the manner in which the high court 
is restricted in the use of this power 
is such that it can do the least amount 
of harm. He points out that the court 
cannot itself make a law nor do an 
official act. It must wait until Con- 
gress or the administration acts and 
then pass on such acts as they come 
within the questionable field. Finally, 
Mr. Keeley observes that even when it 
declares a law invalid the court’s judg- 
ment is not necessarily a death sentence, 
but merely an admonition to the law- 
makers that a particular law “is not con- 
sistent with the prevailing state of the 
Constitution.” 


Sb: is another way of saying to 
Congress that the people have not 


given the power to pass such legislation 
and until the people do grant such 
power by revision of the Constitution, 
the court cannot permit such laws to be 
enforced. Mr. Keeley continues: 


This leads me to the point I wish to im- 
print on all real advocates of popular gov- 
ernment. As I view the matter, the judicial 
veto power is absolutely essential to the 
complete function of democratic government. 
As voters, you and I want to have some- 
thing to say about important changes in 
our form of government. We should have 
the right to pass specifically on each major 
departure from our established government 
policies that is suggested, regardless of 
whether it is a step to the Left or to the 
Right. We should not be content to ex- 
press ourselves indirectly by electing or re- 
fusing to elect or reélect the Honorable 
Mr. So-and-So. There may be many things 
about So-and-So’s record that you and I 
approve and other things of which we dis- 
approve. But I hold that it is a body blow 
at popular government to suggest a change 
in our judicial process whereby our votes 
for So-and-So’s election would commit us 
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irrevocably to So-and-So’s particular ideas 
about sustaining, junking, or revising the 
Constitution. us be more specific. 
When the Constitution was adopted in 1789, 
certain powers were granted to the Federal 
government by the people and other powers 
were reserved to the states. Now in 1935, 
comes a New Deal administration with a 
plan that places sweeping powers of indus- 
trial control into the hands of the Federal 
government. Suppose that Congress, when 
it passed the National Industrial Recovery 
Act, was not responsible to judiciary for 
its constitutionality. What would have hap- 
pened? You and I and every other voter 
and nonvoter in this country would have 
been committed to the most drastic shift 
in political power (from the states to the 
Federal government) in the history of the 
nation. 

Now the important point is that this 
thing would have been put over on us with- 
out our approval. If this NRA could have 
been slipped over so could a congressional 
repeal of the freedom of the press, speech, 
and religion be slipped over on us without 
our being able to do anything about it 
except perhaps to vote So-and-So out of 
office for doing such a thing. That is some- 
thing like locking the barn after the horse 
is stolen. Of course, if we become sufficient- 
ly aroused about it, So-and-So’s successor 
might undo the harm, but again we might 
find that a Federal government, once firmly 
in the saddle, could not be so easily re- 
moved, especially if it had the power to 
muzzle the press, suppress opposition and 
otherwise resort to the ways of a dictator- 
ship. There would be no appeal then. Our 
Supreme Court would be no more. Only 
a revolution could undo the harm brought 
about by idly tampering with the safeguards 
for democracy so wisely laid down by the 
Founding Fathers. 

On the other hand, the Supreme Court, 
when it does veto a legislative act, opens 
the way to a general referendum. What 
can be fairer and more really democratic 
than that? This orderly and peaceful re- 
sort to public referendum to revise the Con- 
stitution has been used in the past, some- 
times with success and sometimes without 
success. The states ratified the Thirteenth 
Amendment to get around the Dred Scott 
decision and the Seventeenth Amendment 
to get around the income tax decision. Yet 
they have failed so far to approve the Child 
Labor Amendment to get around the Child 
Labor cases. I realize that a number of 
changes might be made in our method of 
revising the Constitution so as to make it 
more firmly democratic. For example, di- 
rect vote of the people might be made com- 
pulsory instead of action by state legisla- 
tures; the disparity in the voting power 
between the citizens of New York and the 
citizens of Nevada might be adjusted. Even 
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the margin of majority necessary to ratify 
might be cut down. I would approve some 
changes along these lines. But the most 
important fact remains that constitutional 
referendum required by Supreme Court de- 
cisions invalidating acts is far more con- 
ducive to popular government than an all 
powerful Congress or a Nazi type of ad- 
ministrative control. That is why I am 
amazed and bewildered to see so-called lib- 
erals crying down the powers of the Su- 
preme Court and shouting for constitutional 
limitations that would make it possible for 
a dictator to silence their own voices. 


T is, indeed, a topsy-turvy age which 
we are living in when it appears that 

it is the conservatives and so-called re- 
actionaries who are the most concerned 
with retaining what is perhaps the great- 
est bulwark to personal liberty that has 
ever been installed in any system of gov- 


ernment in any period of recorded his- 


tory. 
—F. X. W. 


Wuat to Do witH THE SupPREME Court? 
FALLACIES ABOUT THE Court. By Morris 
R. Cohen. The Nation. July 10, 1935. 


Tue Supreme Court AND Democracy. By 
— B. Boudin. The Nation. July 10, 


THE VALUE oF JupDICIAL Review. By Osmond 
K. Fraenkel. The Nation. July 10, 1935. 


A Way to Commit Suicwe. By Walter 
Lippmann. Today. July 27, 1935. 


Majority Decisions. Editorial. Newark 
Evening News. June 19, 1935. 


THE VoTER AND THE SUPREME Court. Ad- 
dress by Warren Keeley before Southern 
Maryland Voters League. May 14, 1935. 
Leonardtown, Md. 





Editors Disagree on TVA Decision 


OMMENT on court decisions by lay- 
men is usually rather inconclusive 
by the very reason of its lack of author- 
ity. It is something like comment by 
laymen on the feasibility of a complicat- 
ed engineering project, or a market place 
opinion on Dr. Einstein’s theory of 
relativity. Most of us indulge in it oc- 
casionally but rarely convince anybody, 
including ourselves, that we fully realize 
what we are talking about. However, 
the reaction of laymen, particularly 
when expressed by newspaper editors, 
to judicial decisions affecting issues of 
national importance frequently gives an 
insight into the real feelings of these 
editors that go beyond the purely legal 
angles of the cases discussed. 

Viewed in this light, the editorial 
voice is a fair barometer, not of the 
legal soundness of a court decision, but 
of what the people are likely to think 
about it, and, translating their desires at 
the polls, what they may be likely to do 
about it. The courts do not make laws. 
The most they can do is pass upon them. 
But the people can make laws and fre- 
quently do when sufficiently aroused by 
insisting that the candidates they elect 
to Congress shall enact such laws. 


Of course, a census of public opinion 
would be a much more reliable barom- 
eter than a census of editorial opinion. 
A survey of public opinion, however, 
would not only be difficult and expen- 
sive, but in many cases impossible to ob- 
tain, for the very reason that public 
opinion does not form very rapidly in 
reaction to a court decision. It is the 
newspaper editors who usually break 
the ice first and some time after, when 
the issue has been thrashed out and the 
man on the street begins to realize what 
the decision was all about and how it 
affects him, he then takes one side or 
the other. The editorial voice of today 
is, therefore, in some respects the vox 
populi of tomorrow. 


7 recent decision of the U. S. Cir- 
cuit Court of Appeals at New Or- 
leans, upholding the constitutionality of 
the Tennessee Valley Authority Act, 
after Federal Judge Grubb in the lower 
district court had cast strong doubt on 
the validity of that statute, is just the 
kind of decision that provokes editorial 
expression for a considerable time in ad- 
vance of popular assimilation of the im- 
port of the decision. 
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Although the circuit court opinion 
was welcomed enthusiastically by the 
New Deal administration at Washing- 
ton, and by public ownership advocates 
throughout the land, it must be conced- 
ed that the opinion leaves the question 
of the limit to which the Federal govern- 
ment may go in engaging in private 
business about as much up in the air as 
it was before Federal Judge Grubb at- 
tempted to restrict the government from 
engaging in the power business to any 
further extent than the sale of surplus 
power incidentally generated at Muscle 
Shoals and not needed by the govern- 
ment for its own operations. 

The U. S. Circuit Court also conced- 
ed that “the United States cannot en- 
gage at will in private business,” but 
took the position that TVA activities 
under review in the case before it did 
not exceed the constitutional power of 
the Federal government to dispose of a 
surplus created as an incident to govern- 
ment operation. As is the usual custom 
with courts, the appellate judges did not 
go any further in the case at bar. The 
court might have eliminated the uncer- 
tainties to some extent by stating at just 
what limits, if any, Federal power gen- 
eration would cease to be manufactured 
as an incidental surplus and become a 
business operation. 


aoe seems to be a strong tradition 
on the bench to avoid deciding any- 
thing more than is absolutely necessary 
in any particular case. The resulting 
uncertainty might best be described in 
the words of a confidential “Washing- 
ton letter service,” which summed up 
the situation as follows: 


The U. S. Circuit Court decision seems to 
agree with the TVA contention that the 
Federal government can create and sell 
any amount of electric power (or any 
other commodity for that matter), provided 
there is at least some benefit to navigation, 
flood control, or national defense. If this 
theory—that the government can deliberate- 
ly create a surplus beyond governmental 
needs in order to peddle the balance—is fol- 
lowed to its extreme conclusion, there is no 
constitutional safeguard to prevent a radical 
Congress from turning the country into a de 
facto socialistic state. To illustrate, the gov- 
ernment could station a regiment of soldiers 


at a certain point for national defense, build 
a shoe factory to supply footwear for the 
men, and expand the plant to produce shoes 
far beyond the military needs, and sell the 
“surplus” in competition with private in- 
dustry. Just how the U. S. Supreme Court 
will view this theory remains to be seen. 
Is the decision as to what constitutes rea- 
sonable “surplus” and what constitutes ob- 
vious subterfuge within the absolute discre- 
tion of Congress? Is there no point at 
which the courts may apply the rule of rea- 
son? The circuit court of appeals may it- 
self have felt a trifle uncomfortable about 
this. Note the fact that the discussion is 
carefully confined to Wilson dam, probably 
the least objectionable on grounds of arti- 
ficially created surplus of any in the TVA 
system. Also, note the very important ad- 
mission: “It is true that the government of 
the United States cannot engage at will in 
private business.” This does not augur well 
for the government’s chances in cases where 
there are fewer constitutional hooks upon 
which to hang the “surplus.” For example, 
the Greenwood county case (although ques- 
tioning the validity of the use of Federal 
funds by another agency, rather than at- 
tacking operations by the Federal govern- 
ment itself) has been regarded by some 
utility counselors as a more clean cut test, 

use it is not cluttered up with naviga- 
tion, flood control, general welfare, or other 
legal distractions. 


The suggestion ventured above that 
the U. S. Circuit Court might have felt 
just a little bit uncomfortable about giv- 
ing the Federal government too much 
latitude in the field of business opera- 
tions was voiced again in a somewhat 
different and more sympathetic form by 
the socialistic magazine, The Nation. It 
stated editorially : 


As if disturbed by recent Supreme Court 
philosophy, the judges of appeal offered this 
idea: “We live under a dual government 
of divided powers, not under two separate 
governments of conflicting powers. The 
power over navigable waters granted to the 
Federal government is not in conflict with 
but necessarily superior to the dominion 
over such waters which the states reserve 
to themselves.” The Supreme Court may 
accept this little lesson since it applies only 
to navigable waters and not to human be- 
ings. But it also may prefer the staunch 
reasoning of Judge Grubb that since the 
Constitution does not confer on the Federal 
government the authority to embark on un- 
dertakings like the TVA, the Federal gov- 
ernment is prohibited from doing so. Even 
if the government wins in the highest court 
it will find it has a high hurdle to leap. 
This fight is being made not on the right of 
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the government board to sell power, but to 
sell surplus power of a war-time dam. It 
owns Wilsom dam, built in the national de- 
fense. It has a constitutional right to sell 
what it owns. But the power companies de- 
nied that it could sell surplus power if it 
competed with private business. The cir- 
cuit court of appeals now finds it can sell 
the surplus power, even if in so doing it 
competes, because it has the right to dispose 
of its property. But that hardly makes it 
clear that the government can dispose of 
power from dams built not for national de- 
fense but for the mere defense of the vic- 
tims of public utility companies. 


wore dissatisfaction with the lim- 
ited scope of the decision was voiced 
by The Indianapolis (Ind.) News, 
which regretted that it covers “only 
part of the objections raised by those 
who contend that the TVA is operating 
under an unconstitutional law.” The 
News pointed out that the court may 
have construed the act from the national 
defense angle, without considering other 
factors, and that had the stockholders 
been able to show that the TVA was en- 
gaged primarily in producing power, the 
outcome might have been adverse to the 
TVA. The News looks for a more con- 
clusive test case in the future: 

It is not apparent from the argument rec- 
ognized by the court that the TVA law 
has by any means been reviewed in all the 
ramifications that might involve its consti- 
tutionality. If pending amendments legaliz- 
ing its sale of power below cost and the du- 
plication of privately owned transmission 
lines are adopted, and the distribution from 
the Norris dam becomes involved, with its 
complete lack of a defense background, a 
Federal court ruling in harmony with su- 
preme court precedent surely will have 
— reason to arrive at a voidance of the 
aw. 


An interesting distinction was ob- 
served by The Dallas (Tex.) Morning 
’ News between Federal property, such 
as Wilson dam at Muscle Shoals, which 
has come under the ownership of the 
Federal government for an admittedly 
constitutional purpose and cases which 
involve other Federal projects (such as 
Grand Coulee?) which the government 
has acquired for the express purpose of 
power production. The Dallas News 
stated the distinction as follows: 


In the case of the TVA, the government 


first creates the property, 7. ¢., power pro- 
duction through use of Wilson dam and 
Muscle Shoals, and then sells it. Apparent- 
ly the reasoning of the court could be fol- 
lowed, so far as this argument is concerned, 
to put the nation in any business. However, 
the TVA decision is also based on the na- 
tion’s ownership of the stream beds, a ques- 
tion of domain for which the court found 
an interesting solution. In Texas, this prin- 
ciple would not apply, since the circum- 
stances under which Texas entered the 
Union puts its stream-bed ownership in a 
different category. 


The conservative Hartford (Conn.) 
Courant believes that the TVA has a 
better chance of clearing constitutional 
hurdles than the AAA, but that both 
violate Democratic platform pledges. 
The Courant editorially stated: 


The TVA, like the AAA, is now definite- 
ly headed for the Supreme Court. It is con- 
ceivable that the court may be able to find 
an excuse for TVA that it cannot find for 
AAA;; the issues presented in the two cases 
are in many respects different. But for one 
thing it is clear enough that TVA violates 
that pledge of the Democratic platform to 
keep the government from entering all 
fields of private enterprise. A political plat- 
form, however, enjoys no such status as the 
Constitution, although this administration 
seems to feel as free to play fast and loose 
with the one as with the other. 


HE St. Louis (Mo.) Globe-Demo- 

crat, on the other hand, was pre- 
sumptuous enough to predict that the 
United States Supreme Court will re- 
verse the circuit court. At any rate, the 
Globe-Democrat apparently thinks that 
the Supreme Court ought to reverse the 
circuit court and reinstate the Grubb de- 
cision. Discussing the Federal govern- 
ment’s constitutional power to dispose of 
its own property, the Globe-Democrat 
editorially stated : 


That it could sell the plant, which it owns, 
is obvious, but that it can use the plant for 
the creation and sale of a commodity in 
competition with private business is certain- 
ly “engaging at will in private business.” 
For it is crystal clear that the contention 
of the government that it is but disposing 
of the electrical power that is in excess of 
its requirements “for the production of war 
materials” is but a flimsy subterfuge in view 
of the fact that it is not producing war ma- 
terials and has no intention of producing 
them. If this decision is correct then any 
granted power contained in the Constitution 
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can be stretched to cover any power the 
government sees fit to assume, and the lim- 
itations of the Constitution would cease to 
have any effect. We are unable to believe 
the Supreme Court will sustain a decision 
so weak in logic, so destructive to constitu- 
tional principles as this seems to us to be. 
It is possible, of course, that the Supreme 
Court will declare the TVA constitutional, 
though we greatly doubt it, but if it does we 
feel sure that it will be on stronger grounds 
than those on which the court of appeals 
bases its ruling. 


The Washington Post, a Republican 
organ, is fearful of the result of the 
TVA decision by the U. S. Circuit 
Court if sustained by the highest court. 
It is fearful lest the doctrine of inciden- 
tal power should establish a dangerous 
precedent that would allow a radical 
government to go into all lines of busi- 
ness enterprise. 

Following the decision of the U. S. 
Circuit Court, the Public Works Ad- 
ministration at Washington announced 
that it would make haste to grant funds 
to three Alabama cities for constructing 
municipal systems to distribute TVA 


power. It was pointed out at Washing- 
ton that the administration was con- 
fident that the court decision cleared 
the way for the entire government pow- 
er program. This particular reaction 
caused some back-fire among the Re- 


publican newspapers. The Hartford 
Courant stated editorially: 


But, if TVA is completely out of the 
woods because the circuit court has over- 
ruled Judge Grubb of the Federal District 
Court, by a similar token it should promptly 
abandon the AAA because the circuit court 
of appeals of Boston has held the processing 
taxes and other features of the act uncon- 
stitutional. The decisions of district courts 
are important, the decisions of circuit courts 
of still greater importance, but not until the 
Supreme Court itself has spoken will the 
precise status of the TVA and the AAA 
be known. 

It would be discreet for the administra- 
tion, in view of the unanimous NRA deci- 
sion, to regard all measures involving simi- 
lar isssues as doubtful, no matter what the 
lower courts may decide. 


F course, in the end, regardless of 
what even the United States Su- 
preme Court may have to say on the 
subject, anything the people of the Unit- 


ed States want their government to do, 
their government eventually will do that 
thing. As the Arkansas Gazette stated: 


Forty years ago the courts said that un- 
der the Constitution the Federal government 
could not levy an income tax because it 
would be a direct levy not apportioned among 
the states according to population. But the 
country continued to demand a Federal in- 
come tax, and twenty years ago a constitu- 
tional amendment was ratified giving Con- 
gress power to levy taxes on incomes with- 
out apportionment among the states on a 
population basis. Through orderly proc- 
esses the organic law was made to permit 
what the people wanted. 


And so even if the United States Su- 
preme Court says the final word next 
fall, the incident is not necessarily 
closed. The people might possibily re- 
act to an anti-TVA decision in the U. 
S. Supreme Court by voting for an 
amendment of the Constitution that 
would give the Federal government a 
number of powers denied by the court 
under the present state of the Constitu- 
tion. On the other hand, a pro-TVA 
decision might awaken the people 
throughout the states to the danger of 
the Federal government becoming in- 
volved in all lines of business in com- 
petition with private enterprise. What- 
ever the people finally decide should 
be done, that will be done—such is 
Democracy. 

—E. S. B. 


Eprrorat. The Nation. July 31, 1935. 


Tue TVA Decision. Editorial. The In- 
dianapolis News. July 19, 1935. 


TVA Dectston. Editorial. ‘The Dallas 
Morning News. July 20, 1935. 


Tue TVA Decision. Editorial. 
ford Courant. July 20, 1935. 


A Curious Decision. Editorial. 
Globe-Democrat. July 19, 1935. 


“Motives ARE IMMATERIAL.” Editorial. 
Washington Post. July 20, 1935. 


Ir or TVA, Wuat or AAA? Editorial. The 
Hartford Courant. July 22, 1935. 


The Hart- 
St. Louis 


The 


Wuen THE Law Denres WHAT THE PEOPLE 
bag Editorial. Arkansas Gazette. July 
19, , 


285 





Gpiccgn ee tachi aaa 8 SR NN IRS we Kp? 





The March of Events 





Motor Bus Bill Signed 


HE President signed without delay the 

motor carrier act after the Senate had 
concurred in the House amendment without 
asking for a conference. 

Effective October 1, 1935, unless postponed 
by the Interstate Commerce Commission, the 
act provides for the regulation of motor 
carriers and brokers of motor carrier trans- 
portation service by the Interstate Commerce 
Commission. It contains a mandatory pro- 
vision for state commission participation in 
the administration of the act. 

When any operation to be authorized or 
regulated involves not more than three states, 
the Interstate Commerce Commission shall 
(and it may when more than three states 
are involved) refer matters or regulation aris- 
ing under the act to joint boards representing 
such states. Joint boards will receive ex- 
penses from the Interstate Commerce Com- 
mission and space in the Interstate Commerce 
Commission building. Orders recommended 
by joint boards automatically become effective 
unless reviewed by the Interstate Commerce 
Commission on complaint or on its own mo- 
tion. 

Joint boards are vested with the same 
rights, powers, duties, and jurisdiction as are 
vested in members of the Interstate Com- 
merce Commission. 

Certificates of convenience and necessity 
must be obtained by all common carriers and 
rates of such carriers are subject to full 
regulation. Contract carriers must obtain 
permits and are subject to minimum rate 
regulation. Accounts of both are regulat- 
ed. 

The commission may prescribe reason- 
able requirements with respect to maximum 
hours of service of members and safety of 
equipment. 

Exempt from the act are taxicabs, school 
and hotel busses, trucks used exclusively in 


carrying raw agricultural products, live stock, 


or fish. Common carriers in bona fide opera- 
tion on June 1, 1935, are entitled to certificates 
and contract carriers in bona fide operation 
on July 1, 1935, are entitled to permits upon 
application. 

The act does not apply to intrastate car- 
riers, and to protect jurisdiction of the states, 
the act specifically prevents the Interstate 
Commerce Commission from prescribing or 
in any manner regulating intrastate rates or 
charges “for the purpose of removing discrim- 
ination against interstate commerce or for any 
other purpose whatever.” 


Utilities Offer Rural Program 


RIVATE utilities were disclosed to have of- 

fered to undertake a $238,249,000 rural 
electrification program if the government puts 
up most of the funds. 

In making this announcement, Administra- 
tor Morris L. Cooke of the Rural Electrifica- 
tion Administration said he had been assured 
that for every dollar contributed by the gov- 
ernment, the utilities would spend “40 or 50 
cents” on private extensions of power lines 
to the farmer. 

Emphasizing that “ample provision will be 
made for the financing of similar projects 
sponsored by public bodies and by farm co- 
Operatives,” Cooke nevertheless added at a 
press conference that the private firms prob- 
ably would handle 95 per cent of the govern- 
ment program. 

He remarked that 95 per cent of the nation’s 
electricity is supplied by private utilities, and 
added in response to a question as to the 
probable ratio of REA’s private and public 
loans, “it will be hard to upset that balance.” 

In an estimate submitted to REA by a 
committee representing the utilities, $113,- 
685,000 would be spent for new lines, meters, 
and transformers to benefit 351,000 rural pros- 
pects at an estimated cost of $1,356 a mile. 
So far, REA has only been allotted $100,- 
000,000 to be used exclusively for power line 
extension, but Cooke expressed confidence that 
more would be forthcoming if needed. 


Federal Power Projects 


A= (S. 3330) introduced by Senators 
McNary (R.) and Steiwer (D.) of 
Oregon, would authorize the Federal Power 
Commission to determine what part of the 
$55,000,000 Bonneville navigation and power 
project shall be allocated to power. The 
hydroelectric property would be operated by 
the War Department, but all rates would be 
fixed by the FPC. Preference in sales would 
be given to public agencies, but it would be 
permissible to sell power to private companies. 
All sales, however, would be at wholesale. 
When sales reach an amount to produce a 
surplus of revenue over operating costs, amor- 
tization, and depreciation reserves, the states 
of Oregon and Washington are each to re-’ 
ceive 18% per cent of such excess revenues. 
The War Department would be authorized 
to purchase or construct and to operate trunk 
transmission lines and other facilities. 
President Roosevelt has approved an allot- 
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ment of $200,000 from the new public works 
fund to the Army Engineers for a survey of 
flood control and power utilization possibilities 
in the Willamette river valley in Oregon, a 
Columbia river tributary. At the same time, 
the Geological Survey will be making other 
“river utilization” surveys in Oregon and 
Washington with $44,400 from the old PWA 
fund. This is part of a $250,000 allotment 
for similar work in Western states. Inci- 
dentally, the President early in August allot- 
ted $6,000,000 more from the new public 
works fund to the Fort Peck project in 
Montana, making a grand total of $71,000,000 
allocated for this work, now estimated to cost 
The President also is scheduled to approve 
an allotment of $20,000,000 for the Central 
valley project in California, which will ulti- 
mately cost $170,000,000 (present, estimate). 
The much-buffeted Verde irrigation project 
in Arizona likewise is in line for a substan- 
tial sum, which is expected ultimately to in- 
clude $4,500,000 for power lines from Boulder 
or Parker dam. Thus the groundwork is 
being laid for tremendous expansion of the 
government’s activities in the power field. 


Probers Warned against Favors 


HE Communications Commission warned 

all employees participating in its investi- 
gation of the American Telephone and Tele- 
graph Company not to accept any favors or 
gifts from company officials or employees. 

In a general order to all persons employed 
on the telephone inquiry, Chairman Walker, 
of the Communications Commission’s tele- 
phone division, declared: “It is of the utmost 
importance that persons engaged in the tele- 
phone investigation, including that of the 
manufacturing and other subsidiary compa- 
nies, so conduct themselves at all times as to 
avoid suspicion of impropriety, lack of dili- 
gence, or improper attitude toward the work 
in which they are engaged.” 


Charity Gifts Deductions Agreed 


eg: President Roosevelt’s expressed 
wish, Democratic tax drafters insisted up- 
on allowing corporations a limited income tax 
deduction on gifts to charitable organizations. 

Their decision was made known shortly 
after Mr. Roosevelt, at a press conference, 
took a mild poke at their bill by remarking 
that it contained no provision preventing the 
creation of family trusts which permit avoid- 
ance or reduction of surtaxes, 

The decision to permit corporations to de- 
duct charitable gifts, reached by Democratic 
members of the House Ways and Means 
Committee, was a stunning surprise to some 
congressional leaders. 


Railroads against $1 Fare 


| geen lined up solidly against the “post- 
age stamp” fare proposal under which a 
soared could ride the length of any line 
or 

The Association of American Railroads dis- 
closed A. Cleveland, vice president in 
charge of traffic, had asked the three regional 
railroad organizations for their opinion of 
the plan sponsored by State Senator John A. 
Hastings, of New York. 

The eastern, western, and southern or- 
ganizations all reported they opposed it. To- 
gether they represented all the railroads. 

Hastings, however, believes his plan would 
bring back to the railroads a large of 
the traffic they have lost to automobiles and 
busses. He would have the government sub- 
sidize the railroads while the experiment was 
being tried. 

Called the “postage stamp” because it would 
copy the system of uniform postal rates, the 
plan would permit a passenger to ride any 
distance in one direction on a given railroad 
for $1. A ride of 50 or 500 miles would cost 
the same. On express trains there would be 
a flat rate of $3. 


Wants Reduced Telegraph Rates 


EOoRGE Henry Payne, acting chairman of 

the telegraph division of the Federal 
Communications Commission, said he -believed 
all government telegraph rates should be 40 
per cent of the commercial rates. 

Explaining why he dissented from the di- 
vision’s recent order permitting the govern- 
ment rate on serial messages and limited wire 
services to be increased to 80 per cent, effec- 
tive last July Ist, Payne said: 

“If the carriers have failed to show a loss 
on such serial message or timed wire services 
as have been used by the government, the 
majority (of the commission) has no lawful 
authority to permit an increase in the rates 
on such services.” 

Payne also said obligations of the post roads 
act demand retention of the 40 per cent rate 
on all classes of service. 


A New EHFA 


Am has been arranged between the 
TVA and the EHFA, but the EHFA 
will continue to be supported by the Fed- 


eral government. Moved bag and baggage 
from Temporary Building F (TVA’s Wash- 
ington headquarters—one of the ramshackle 
war-time structures) to 1825 H street, com- 
paratively luxurious home of the Reconstruc- 
tion Finance Corporation, a new Electric 
Home and Farm Authority is preparing to 
extend its electrical appliance financing 
throughout the country. 
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The separation and change of address were 
brought about by an interested intermediary 
—the Rural Electrification Administration— 
which expects to codperate intimately with 
EHFA, although TVA will not be complete- 
ly out of the picture. 

The method adopted was the incorporation 
under District of Columbia law of the Elec- 
tric Home and Farm Authority by Morris 
L. Cooke, REA chief, and seven officials and 
employees of the RFC, including Thomas G. 
Corcoran, coauthor of the holding company 
bill. One of the objects set forth in the 
charter of the new corporation is to acquire 
the property and assets and assume the lia- 
bilities of the Electric Home and Farm Au- 
thority, Inc., a Delaware corporation—the 
original agency set up to finance appliance 
sales in TVA territory. 

The other objects and purposes of the new 
corporation are greatly restricted in compari- 
son with those of its predecessor. Corporation 
No. 1 was chartered with manifold powers, 
including manufacture of electrical. appliances. 
No. 2 is formed “to aid in the distribution, 
sale, and installation of electrical apparatus, 
equipment, and appliances (together with 
plumbing and other apparatus, equipment, and 
appliances, operated thereby or in connection 
therewith)” and to act as a finance agency. 
Corporation No. 2 will have capital stock 
of $850,000; No. 1 had $1,000,000 cash capital 
(about $600,000 used) from the PWA. No. 1 
also had a credit of $10,000,000 with the 
RFC, but none has been used. Presumably 
this credit will be available to No. 2. No. 1 
was given seven years of life; No. 2, two 
years. 


Holding Company Bill 


Te: revelations by House and Senate 
committees of improper activities of util- 
ity representatives in connection with the 
Rayburn-Wheeler holding company bill, there 
was little change in another test vote taken 
by the House on whether or not to retain 
the controversial “death sentence” clause. 
The House voted down the clause in favor 
of its own committee version and then pro- 
ceeded to instruct its conferees to exclude 
from conferences with the Senate group, all 
outsiders—a direct slap at so-called adminis- 
tration brain trusters, notably Benjamin 
Cohen, whom Senator Wheeler of Montana 
had sought to have present at the conference 
sessions. 

As a result of the sharp and persistent dif- 
ference between the House and Senate, it 
was thought in some quarters that final agree- 
ment on the bill at the current session of 
Congress was unlikely. 

An opinion by former Secretary of State 
Henry L. Stimson’s law firm which questions 
the constitutionality of the Wheeler-Rayburn 
Bill was released by the Commonwealth & 
Southern Corporation. The firm, known as 
Winthrop, Stimson, Putnam & Roberts, claims 
that if Congress has the power sought to be 
exercised in either the Senate or the House 
drafts of the Wheeler-Rayburn Bill, there 
would be no business which would not be 
subject to the exercise of the power of Con- 
gress over interstate commerce, irrespective 
of how local such business might be, it is 
reported. 


Alabama 


Suburban Consumers Benefit 


NDER a revised schedule of suburban rates 

authorized by the Alabama Public Serv- 
ice Commission, approximately 5,500 custom- 
ers of the Alabama Power Company will save 
$28,500 a year, it is announced. 

The Alabama Power Company, the com- 
mission announced, is operating 2,159 miles of 
rural lines, of which 40 miles, serving 177 cus- 
tomers were built during the first six months 
of this year. 


Pioneer State Rural Power 


ye in a hole dug by Governor Bibb 
Graves, a towering power-line pole stood 
at the edge of the little town of Elba, marking 
the inauguration of Alabama’s first rural elec- 
trification project that will serve forty-five 
farm families. 


As the Chief Executive stepped back and 
watched the big pole slide into the hole, yester- 
day afternoon, he shouted to the crowd of 
200 present—“We’re on our way—the first in 
the nation.” 

Governor Graves and Gordon Persons, 
chairman of the Alabama Rural Rehabilitation 
Authority, declared that the project was the 
first in the nation actually started by a state 
rural electrification authority. 


PWA Loan-grants Stayed 


Dw of Columbia Supreme Court Jus- 
tice F. Dickinson Letts recently issued 
a preliminary injunction restraining the Pub- 
lic Works Administrator Harold L. Ickes 
from granting PWA loans to four Alabama 
towns for the construction of electric power 
transmission systems to utilize TVA current. 

The injunction will be enforced until the 
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court of appeals of the District of Columbia 


The Alabama towns are: Decatur, Flor- 


decides a similar case now pending, which ence, Sheffield, and Tuscumbia, and all are 


involves an Oklahoma utilit company and a 


municipal electric plant at Hominy, Okla. 


located in the vicinity of Wilson dam at 
Muscle Shoals. 


Arkansas 


Rural Electrification Progress 


(74 SSIBILITIES of Rural Electrification for 

Arkansas” was the subject of an ad- 
dress by Charles Evans of Pine Bluff, a rep- 
resentative of the Arkansas Power and Light 
Company, speaking at the conference of voca- 
tional agriculture workers at Arkansas State 
Teachers College. 

Mr. Evans said the rural electrification work 
done by his company in Arkansas, principally 
in Grant, Faulkner, and Conway counties, had 
cost $350,000, 45 per cent of which went for 
labor, and that it will be widened considerably. 
There are now 1,300 rural subscribers, Mr. 
Evans said, on 350 miles of lines. The work 
- far has been entirely financed by private 
unds. 


Suit against City Water 
Plant Dismissed 


At brought by the Water Works Com- 
pany of Decatur, Benton county, in chan- 
cery court, seeking to prevent the town of 
Decatur and the R. J. Lunch Construction 
Company of Little Rock from building a 
municipal water system at Decatur through 
a public works loan of $26,000, has been 
decided by Chancellor Lee Semster in vaca- 
tion in favor of the defendant. The suit was 
dismissed at the cost of the plaintiff with the 
stipulation that the defendants recover all the 
costs. 

The Decatur Water Works Company al- 


leged that the company had a 50-year fran- 
chise for supplying the town with water and, 
though the record had been lost, contended 
that the franchise had been admitted for many 
years, that the company was giving adequate 
service, and that the population of Decatur 
had been misrepresented and the prospective 
revenues from a water plant over-estimated 
in obtaining the approval of the loan. 


City Water Utility Partnership 


AS agreement was signed by attorneys rep- 
resenting the city of Little Rock and the 
Arkansas Water Company for construction 
through the PWA of a $3,000,000 water reser- 
voir on Alum Fork of Saline river and a 
37-mile gravity flow pipe line to provide a soft 
water supply for Little Rock, North Little 
Rock, and vicinity. 

The contract provides that the company 
shall pay to the city $15,000 in cash as re- 
imbursement for expenses incurred in con- 
nection with the: project, following approval 
of the proposed loan and first payment by 
the PWA, and that the company reserves the 
right of exclusive distribution of the water 
and will maintain its present pumping plant 
for emergency use. 

The city may purchase the plant and dis- 
tributing system during the life of the 30-year 
contract. The agreement was entered into 
with the understanding that there will be no 
change in present water rates during negotia- 
tions but future economies may make further 
reductions possible. 


California 


Utility License Tax Upheld 


EVERSING an earlier decision of its own, the 

California Supreme Court dealt a blow 

to public utilities of the state in ruling gross 

receipts taxes paid to July Ist of this year 

do not exempt them from license taxes for 
the entire calendar year. 

H. H. Linney, deputy attorney general, 
said the decision clears the way for municipal- 
ities to assess license taxes against the utilities 
as of January Ist. 


District Bonds Upheld 


A of Superior Judge Moncur of 
Plumas county validated the $12,000,000 
bond issue voted last November by the citizens 
of Sacramento to establish a municipal utility 
district there. 

This project would tie in with the pro- 
posed Central Valley water and power enter- 
prise and is calculated to provide employ- 
ment for some 1,500 men for a period of 
approximately two years. 
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Rate Franchise Agreement 


LECTRIC rates were reduced in Pueblo dur- 
ing the latter part of August as a result 





PUBLIC UTILITIES FORTNIGHTLY 


Colorado 


of a special election in which taxpayers ap- 

proved renewal of the Southern Colorado 
Gear Company’s light and power franchise 
for twenty-five years. 


District of Columbia 


“Washington Plan” May 
Be Extended 


HE District of Columbia Public Utilities 

Commission, in a press release dated 
August 7th, has intimated that there is a 
possibility that the sliding-scale, profit shar- 
ing rate system which has become nationally 
known as the Washington Plan may be ex- 
tended to gas rates in the nation’s capital. At 
present this method is confined to electric 
rates and is regarded as an unqualified success. 


The release indicated the willingness of the 
commission to consider a sliding-scale or any 
other method of rates in its determination of 
a proper rate base for the Washington and 
Georgetown gas light companies but insisted 
that under local law the proposition must be 
offered by the companies themselves. 

Marcy L. Sperry, president of both compa- 
nies, has indicated his willingness to consider 
the proposal which was suggested by the peo- 
ple’s counsel, William A. Roberts, in con- 
nection with a proposed rate reduction of 


$820,000 


Kentucky 


Rate Cuts Approved 


R= reductions on electricity in Cynthiana, 
Shelbyville, and Danville and on gas in 
Bellevue and Dayton have been approved by 
the Kentucky Public Service Commission. 

The electricity reductions were allowed to 
become effective on less than statutory notice, 
except in Danville, where all rates were per- 
mitted to become effective except those in- 
creasing twenty-four consumers’ bills. The 
reductions, approximately $14,803 for Cynthi- 
ana and $12,344 for Danville, were made on 
application of the Kentucky Utilities Company. 

The gas reductions in Bellevue and Dayton, 
approved on application of the Union Light, 
Heat and Power Company, resulted in a de- 
crease of approximately 

The reduction in Cynthiana rates amounted 


to approximately 27 per cent, and in Danville 
rates to approximately 16 per cent. 


Louisville Gets Utility Board 


fpeeanemnene of a municipal bureau of 
utilities and research to have charge of 
utility questions, budgets, traffic, and research 
statistics was announced by Mayor Neville 
Miller. 

As the bureau will be concerned largely 
with utility rate cases it will be supported 
mostly from fees set in the franchises and 
contracts the city has with utilities. 

The staff of the bureau will study all prob- 
lems affecting the various departments and 
is expected to compile data to be used in solv- 
ing the problems of modern city management, 
the mayor indicated. 


Louisiana 


Electric Rate Cut Ordered 


HE Louisiana Public Utilities, Inc., serving 
29 cities towns the sixth 
major electric company to have its charges 
reduced by the Louisiana Public Service Com- 


mission in a general light rate reduction pro- 
ram. 


The company’s residential rates were or- 
dered cut an average of 10 per cent and its 
commercial charges 12 per cent, amounting 
to $22,000 a year. 
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THE MARCH OF EVENTS 


A public service commission order, issued 
after an investigation of the company by an 
accountant retained by Senator Huey P. Long, 


the commission’s special attorney, said the 
reductions were in the interest of “new busi- 
ness and increased consumption.” 


Maine 


Quoddy Has First Prospect 


p= P. Cooper, originator of the pro- 
posed Passamaquoddy tidal power proj- 
ect in Eastport, Maine, and at present a con- 
sulting engineer in its construction, revealed 
that he had already received one application 
for power to be produced at the plant. Mr. 
Cooper, under contract to the Federal gov- 
ernment to find a market for the electric 
energy Quoddy will generate, declined to 
divulge the applicant’s identity, but said it 
was a well-established and reputable concern. 


Claims Quoddy Plan Authorship 


A DRIVE for recognition of Jerome A. Petitti, 
Boston lawyer, as the man who first con- 
ceived the vast Passamaquoddy project in 


Maine, by which the Federal government, at 
an ultimate cost of more than $50,000,000, will 
harness the Bay of Fundy tides for electric 
power, has been started by his friends, who 
hope that at least the completed job will be 
named for him. 

They also ask that the government install 
him in an advisory post for the development, 
to have his ideas on the various problems 
which are cropping up with the start of the 
actual work, for which the government al- 
ready has allotted $10,000,000. 

It was Mr. Petitti, consul in Boston for 
the Republic of Paraguay, who first proposed 
specific plans for employing the tide on a 
24-hour basis, his friends claim, and it was 
only the failure of a Boston patent attorney 
to carry out instructions and apply for a patent 
which lost for Petitti popular recognition on 
the subject. 


Massachusetts 


Seeks Federal Utility Probe 


N a letter to Chairman Edwin L. Davis of 

the Federal Trade Commission at Wash- 
ington, Governor Curley requested a govern- 
ment probe of the gas and electric companies 
operating in Massachusetts as well as their 
interlocking holding companies. 

The governor’s message was sent off to 
Washington immediately after he signed a re- 
solve providing for the expenditure of $5,000 
by a state commission to look into the advis- 
ability of adopting the sliding scale of rates. 


Protesting that $100,000 was needed to de- 
termine the real valuation of the Massachu- 
setts Gas Companies and its connections with 
the Koppers holding interests, the governor 
asked that the Federal Trade Commission 
allocate sufficient funds to hire auditors, engi- 
neers, and other experts to conduct the in- 
vestigation here. This action follows the de- 
mand of the Boston Consolidated Gas Com- 
pany for rate increases, after the governor in 
his inaugural address in January had hinted 
that the gas companies had better drop their 
rates 15 per cent. 


Michigan 


State Gas Found Meager 


H™ that Michigan might produce enough 
natural gas to supply the Detroit market 
was weakened by a department of conserva- 
tion report of a survey by the United a 
Bureau of Mines. The Bureau studied the 
central Michigan natural gas fields at the 
request of the Michigan Public Utilities Com- 
mission. Its report indicates that the proven 


gas supply is far from sufficient to justify 
construction of a pipe line to the city of 


Detroit. 

“In general,” reported the Bureau, “the 
present status of the natural gas situation in 
Central Michigan: indicates that sufficient 
proven gas reserve exists to warrant supply- 
ing local market requirements, both domestic 
and industrial, and planning pipe-line projects 
to Michigan’s smaller cities compatible with 
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allowable gas withdrawals, proven and semi- 

proven gas reserves, and monetary investment 

in transmission and field pipe-line facilities. 
“Projects involving large investments of 


money for transportation facilities for consid- 
erable distances should not be initiated until 
gas reserves and the availability of the re- 
serves are sufficient to warrant them.” 


Nebraska 


City-utility Agreement 


tT. Paul’s power troubles seemed at an end 

recently after the city council, in special 
session, approved a proposal by the Central 
Power Company to furnish electricity at 
wholesale to the city. 

The council instructed H. I. Cecil, manager 
of the municipal electric distribution system, 
which the city took over from the power com- 
pany recently, to notify the company to install 
a master meter to register the quantity of 
power consumed and to determine the maxi- 
mum amount needed for St. Paul. Other por- 
tions of the contract which was offered by 
the power company will be considered later 


and voters will be asked to ratify the agree- 
ment at a special election which will be called 
soon. 


Defends Power District 


HREE private companies—lowa-Nebraska 

Light & Power, Southern Nebraska Pow- 
er, and Western Public Service—have filed 
objections with State Engineer Tilley in Lin- 
coln against permitting the Southern Ne- 
braska Rural Power District, which would 
serve twelve southern Nebraska counties, to 
organize. It is contended that the proposed 
$7,325,718 district is illegal. 


New York 


$7,000,000 Rate Compromise 


HE public service commission gave formal 

approval to new electric light and power 
schedules of the Consolidated Gas system, 
effective August Ist. It was estimated that 
they will save consumers in New York city 
about $7,000,000 a year. 

At the same time the commission adopted 
an order approving under certain conditions 
a merger of the New York Edison Com- 
pany and the United Electric Light and 
Power Company into a new corporation to 
be known as the New York Edison Company, 
Inc. The new company will file new rates, 
similar to those approved, within a short time. 
All the new rates will go into effect as of 
August Ist. 

The agreement on the rate reductions fol- 


lowed several years of negotiations between 
the company representatives and the public 
service commission and was reached only after 
Milo R. Maltbie, chairman of the commission, 
had objected to parts of the latest offers of 
the companies. Two years ago the commis- 
sion directed a 6 per cent cut, estimated to 
save consumers $8,800,000 annually, but the 
companies obtained a court stay and the ap- 
pellate division sent the case back to the 
commission. After long delay the $7,000,000 
reduction was arranged. 

At the insistence of Chairman Milo R. Malt- 
bie, over 65,000 bills, which would have been 
increased by application of the new schedules, 
will remain under the old rates so that no 
single customer of the utility will experience 
an increase by the new rate revision, it is 
reported 


‘North Carolina 


Rural Electrification 


LANS were under way to extend the rural 

electrification survey recently made in 
North Carolina and to obtain complete data 
from every county. 

Dudley Bagley, yn of the rural elec- 


trification board, announced a grant of $6,500 
in. Federal funds would enable the state to 
extend the survey. The survey staff will be 
engaged in the work until January 1, 1936, 
and the authority meanwhile is planning to 
make an effort to get some of the lines under 
construction, Bagley said. 
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THE MARCH OF EVENTS 


Oklahoma 


Public Ownership Amendment 


terres of large utilities indicated 
at the secretary of state’s office that they 
would protest an initiative petition filed late 
last July by William Cullen Bryant of Nor- 
man, proposing an election for a constitutional 
amendment on municipal ownership of utilities. 
The petition bore 109,385 names. 

Although Oklahoma municipalities already 
have authority to build utility plants, the pro- 
posed amendment would authorize the issuance 
of revenue bonds and permit all registered 
voters to participate in the election, whereas 
now only taxpayers may vote on bond issues. 
The proposed amendment also would author- 
ize the issuance of revenue bonds for additions 
to an existing municipal plant without a vote 
of the people. In addition, the definition of 
a public utility would be broadened to include 
public sewer systems, parks, and other public 


facilities not usually regarded as public utility 
enterprises in the accepted sense of the term. 


Governor Defies Utilities 


C=, E. W. Marland charges utilities 
and oil interests with plotting his im- 
peachment, and defied them. He said they 
were resentful because of increased income 
and gross oil production taxes passed since 
his administration began in January. Two 
Oklahoma governors have been impeached and 
removed. Another missed being impeached 
by just one vote. 

His opponents have criticized his “new deal 
for Oklahoma” program as impractical, vision- 
ary, and back-breaking in cost. Marland, a 
novice in politics, had trouble with the state 
house, composed largely of youthful first-term 
members, in the spring legislative session. 


Oregon 


Bonneville Power Plans 


Ceres Martin of Oregon is not interest- 
ed in whether the Bonneville transmis- 
sion lines are constructed on the Oregon or 
Washington side of the Columbia river, “so 
long as the cost is borne by the Federal 
government.” Meanwhile, Charles B. Bohn, 
president of the Bohn Aluminum & Brass 
Corporation, of Detroit, Mich., on a visit to 
Portland, Ore., says his company is willing to 
buy all the power from Bonneville dam— 
provided the government will sell it cheaply 
enough. He has submitted a proposal to the 
government, stating his prospective investment 
at Bonneville if the offer is approved. 

The Bohn interests claim to have located 
vast resources of alunite somewhere in Utah, 
which can be shipped to Bonneville for the 
production of as much as 200,000,000 pounds 


of aluminum a year. In the meantime, Utah 
would like to induce the Bohn Company to 
locate there and use steam power at a rate 
comparable with Bonneville costs. 


City Buys Waterworks 


AT for $1,000,000 signed by V. E. 
Kuhn, mayor of Salem, placed in the 
hands of Herbert K. Griffin, vice president of 
the Oregon-Washington Water Service Com- 
pany, made Salem the owner of the Salem 
Water Works system. 

This settlement was the outcome of long 
negotiation, during which the city instituted 
condemnation proceedings. The matter was 
before an arbitration board which failed to 
agree, and which ended with the parties stip- 
ulating a reasonable price. 


Pennsylvania 


Formal Rate Case Started 


HE Pennsylvania commission’s negotia- 
tions with the Pennsylvania Power 
Light Co. for a rate reduction have been aban- 
doned and the commission has instituted a 
formal rate case. This development was re- 


vealed by an executive order of the commis- 
sion after the utility’s representatives and the 
commission’s experts had failed to get together 
on either a rate base valuation or a proposed 
electric rate cut. The prevailing law in Penn- 
sylvania permits utilities a 6 per cent return 
on their investment. 
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Tennessee 


Knoxville Plant Delayed 


HE city of Knoxville will take no further 

action on the proposal to obtain private 
financing for the construction of the first unit 
of its proposed municipal power distribution 
system to take TVA power. Federal financing 
through PWA loan-grants is now restrained 
on constitutional grounds by the state chancery 
court and the city has decided to await the 
outcome of its appeal to the state supreme 
court, which sits in Knoxville in September. 
The chancery court followed up a preliminary 
opinion by handing down a final decree and 
injunction. The city immediately perfected its 
appeal. 

The net result is that actual construction 
of the municipal power system will be delayed 
at least until nearly the beginning of the 
winter. 


Four Utility Measures Enacted 


T= Tennessee legislature enacted four 
bills at its special session affecting pub- 
licly operated utility ventures: (1) a bill 
authorizing cities and counties to borrow 
money from the Public Works Administration 
to buy or build public works facilities; (2) 
a bill setting up a state rural electrification 
authority; (3) a bill authorizing the creation 
of power districts and giving permission to 
municipalities and counties to issue revenue 
bonds for the construction of electric lines; 
(4) a bill authorizing nonprofit membership 
corporations for community electric service. 

By a last minute switch in legislative con- 
ference, Tennessee’s new franchise tax bill be- 
comes law without amendments that would 
have required assessment of utilities for taxes 
on their rate bases. 


oa 
Washington 


Puget Sound Compromise 


Gomeres unexpectedly, the Washington 
Department of Public Works late in July 
suspended its general investigation of the 
Puget Sound Power & Light Company and 
ordered reductions in the company’s electric 
rates aggregating $208,160 a year, the cuts to 
apply to all of the company’s system outside of 
Seattle. The reductions, affecting residential 
and farm, commercial lighting, irrigation, and 
spray power service, became effective August 
1 


st. 
The Hon. Ferd Schaaf, director of the de- 
partment, intimated that the company would 


* 


accept the reduction, as well as raise the 
wages of its employees approximately $300,000 
a year and reimburse the department for the 
$100,000 spent on the general rate and valua- 
tion investigation of the system. In return, 
the department is to suspend its investigation 
of the company which it began in 1933 as 
one of the major state power rate investiga- 
tions. 

The lowered rates were estimated to benefit 
approximately 50,000 customers. The com- 
pany serves numerous communities outside of 
Seattle, its lines extending from Kalama on 
the south to the Canadian border on the north, 
from the coast as far east as Wenatchee. 


Wisconsin 


City Plant Vote Upheld 


4 b- city of Darlington and the state public 
service commission won a victory in a 
decision by Judge August C. Hoppmann in 
Dane County Circuit Court. 

Judge Hoppmann held that a referendum 
at Darlington last December in favor of estab- 
lishing a municipal electric plant by purchase 
of the property of the Commonwealth Tele- 
phone Co. at Darlington operated by the Com- 
monwealth Electric Light Co. was legal. 

The judge also ruled that no jury finding 
of public convenience and necessity is neces- 
sary before the state commission can fix a 
purchase price on the property. The com- 
panies contended the election was not given 
sufficient advance notice to be legal and that 


a verdict must be secured in a court action 
that the acquisition is necessary for public 
convenience and necessity. 


Utility Bills Defeated 


sp electric power measures of major im- 
portance died in the Senate when con- 
servative Democrats joined with Republicans 
to vote down progressive proposals for a con- 
stitutional amendment authorizing the state to 
go into the power business and a bill designed 
to permit municipalities to compete with pri- 
vate utilities. A third utility bill was tossed 
into oblivion by the senate when it voted down 
a measure to permit municipally owned util- 
ities to earn as high a return as private plants. 
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The Latest Utility Rulings 








Decision on City Gate Rate for Gas Upheld 
by Texas Court 


HE court of civil appeals sustained 

the action of the Texas Railroad 
Commission in reducing from 40 cents 
to 32 cents per thousand cubic feet the 
gate rate charged to distributing com- 
panies by the Lone Star Gas Company. 
The court’s decision reversed the find- 
ing of a jury which had decided against 
the commission order. 

An attack by the company on the 
commission’s rulings based on the in- 
terstate commerce clause of the Consti- 
tution was repulsed. Judge Blair, 
speaking for the court, ruled that there 
was no interference with interstate 
commerce because Oklahoma gas, con- 
stituting about one per cent of the total 
used in Texas, was commingled and 
distributed in the state. It was said to 
be immaterial that the pipe line crossed 
a corner of Oklahoma as the gas was 
used in Texas except a small amount 
at a point in Oklahoma. The court was 
of the opinion that it was intrastate gas 
and commerce and the Oklahoma rout- 
ing did not change it. 

Furthermore, it was declared that the 
new Interstate Commerce Act specifi- 
cally exempts the transportation of 
natural gas from the jurisdiction of the 
Interstate Commerce Commission, and 


being thus excluded it is within the 
police power of a state to fix a reason- 
able rate. 

A contention that the commission or- 
der was violative of the freedom of 
contract was dismissed by the court on 
the ground that the state’s right to reg- 
ulate rates and practices of public utili- 
ties cannot be alienated or contracted 
away. 

The rates were calculated to yield 
6.76 and 6.74 per cent respectively for 
the last two years on the undepreciated 
valuation. The court held that no con- 
fiscation was shown. Moreover, it was 
ruled that it was a question of fact 
whether the rate was confiscatory and 
it could be determined only by a test, 
and the rates never had been tested by 
actual use. 

The company argued for a return of 
8 or 10 per cent and the commission 
ruled that 6 per cent was reasonable. 
The court, in sustaining the commis- 
sion, directed attention to the fact that 
6 per cent is the legal rate of interest 
in Texas and that such a return had 
been held reasonable in a number of 
instances. State of Texas et al. v. 
Lone Star Gas Co. (Third Court of 
Civil Appeals). 


e 


Commission Can Require Company to Carry Its 
Cost Finding on Books 


| ieee Bailey of the supreme court 
of the District of Columbia ruled 
that the Federal Power Commission 
had authority not only to investigate 
the cost of a power project, but to re- 
quire the amount found by the commis- 
sion to be carried as the cost on the 
company’s books of account. 
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The decision also sustained the com- 
mission finding as against a charge that 
it was arbitrary and contrary to the 
evidence. Justice Bailey said that there 
was substantial evidence to support the 
findings, and consequently that it was 
not for the court to set them aside. He 
concluded : 
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Apparently the only loss to the defendant 
that may result from the order of the com- 
mission is the cost of keeping books in the 
manner prescribed by the commission. The 
plaintiff voluntarily accepted a license from 


the government and is bound by its condi- 
tions. The bill should be dismissed with 
costs. 


Alabama Power Co. v. Smith, et al. 


e 


Hearing Not Required on Necessity of Rate Investigation 


ce New York Court of Appeals 
reversed a decision of the appel- 
late division that a public utility is en- 
titled to notice and hearing on the 
question whether a rate investigation 
should be undertaken by the commis- 
sion as a basis for assessing regulatory 
costs against the utility. 

The lower court sustained the statute 
imposing upon utilities the costs and 
expenses of investigation deemed nec- 
essary by the commission, but it ruled 
that the commission must first hold a 
hearing to determine the necessity for 
such an investigation. 

The higher court took the ground that 
no hearing is necessary on that ques- 


tion because the commission, under the 
statute, as in the past, may undertake 
an investigation at any time it deems 
such action proper, and that the pur- 
pose and regulatory powers of the com- 
mission would be nullified were it ob- 
liged in the first instance to show neces- 
sity for such an examination or inves- 
tigation. 

The public utility company is, how- 
ever, entitled to a hearing on the ques- 
tion of the reasonableness of the costs 
and expenses attributable to the inves- 
tigation. Bronx Gas & Electric Co. v. 
Maltbie, et al. (For opinions below in 
this case and in a companion case, see 


8 P.U.R.(N.S.) pp. 474, 480.) 


e 


Competition by Associated Company Not a Bar 


to Rate 


ek. California commission author- 
ized higher fares for interurban 
railway service where a company was 
not earning enough to meet operating 
expenses. In reply to a contention that 
revenues had suffered as a result of 
competition offered by associated com- 
panies, it was said: 


The commission must test applicant’s 
operating conditions as found from this 
record and it could not properly require this 
applicant to operate at a loss even though 
some other subsidiary company of the 
Southern Pacific Company, operating to 
some extent in competition with applicant, 
might be conducting its business at a profit. 


Increase 


An objection was also made because 
of fare increases at all points except 
one competitive point. The commis- 
sion, however, held that this was not 
undue discrimination where it was ap- 
parent that if fares to such point were 
increased above those of the competitor, 
there would be a material diversion of 
traffic which would doubtless more than 
offset any increase in revenue that 
would obtain by applying an increased 
fare to the remaining travel. Re 
Northwestern Pacific Railroad Co. 
(Decision No. 28052, Application No. 
19553). 


e 


Value of Telephone Service 


cP Wisconsin commission in fix- 
ing rates for a small telephone 
company which had been losing sub- 


scribers was of the opinion that the ex- 
isting rates exceeded the present value 
of the service. It reasoned as follows: 
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THE LATEST UTILITY RULINGS 


It appears obvious that the value of the 
service to most of those subscribers who 
have disconnected was less than the rates 
charged. To those subscribers who have 
retained service the opportunity of com- 
municating with others formerly served is 
materially restricted and to that extent the 
value of their service has been lessened. To 
illustrate, the farmer who in 1927 paid $24 
per year for rural service had the oppor- 
tunity of communicating with 183 stations, 
in 1934 he is paying the same rate, $24 


e 


per year, and is only able to communicate 
with 98 stations. Approximately 43 per 
cent of his connections have disappeared 
although he is still paying the same rate. 
Another factor which we believe is im- 
portant in considering the value of service 
is the number of prospective subscribers 
in the area served by the company. 


Fink et al. v. Fremont Telephone Co. 
(2-U-824). 


Commission Has Exclusive Jurisdiction to Decide 
Whether Service Should Continue 


yw Highland Utilities Company 
complained to a Colorado court 
against an order of the commission re- 
quiring it to continue to render electric 
service in the town of Kit Carson until 
it should obtain lawful authority to 
cease such service. The company con- 
tended that it had no inherent author- 
ity and never was vested with authority 
by the town or any other body to ren- 
der such service. 

The supreme court of Colorado, on 
appeal, decided against the utility upon 
a showing that the commission had at 


all times been ready and willing to en- 
tertain any proper application for per- 
mission to discontinue service. The 
court said: 


Since the passage by our general assembly 
of the Public Utilities Act (C. L. § 2911 
et seq.), the power to ascertain and deter- 
mine whether or not a public utility should 
or should not continue service to the public 
is possessed solely by the Public Utilities 
Commission, subject to review by the courts 
of the action of the commission. 


Highland Utilities Co. v. Public Utili- 
ties Commission et al. 46 P. (2d) 80. 


€ 


Property Valuation Necessary for Fixing Telephone 
Switching Rate 


n order of the Idaho commission re- 
ducing rates charged by a tele- 
phone company to various rural pri- 
vately owned cooperative telephone 
lines for exchange service has been re- 
versed by the state supreme court for 
failure of the commission to make a 
valuation of the facilities involved, and 
the case has been remanded to the com- 
mission to determine what is a reason- 
able rate based upon what is a fair 
return to the company, reasonable and 
economic cost of such service, consider- 
ing also what the independent lines can 
reasonably afford to pay for such serv- 
ice. 
The court proceeded on the theory 
that two main elements enter into the 


fixing of reasonable rates: first, cost to 
the utility of rendering the service on 
an economical and efficient basis and a 
rate that will bring a fair return to the 
utility rendering the service on its prop- 
erty used and useful in such service, 
and second, what rate will be a fair one 
to the consumer. 

The court also ruled that the com- 
pany did not have the right to increase 
the contract rate for such service by 
merely filing notice of cancelation and 
inaugurating a higher rate, without com- 
mission authorization. 

Concerning the matters to be consid- 
ered in fixing such rates the court said: 


Evidence was introduced bearing upon the 
valuation of the property of appellant and 
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